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The following releases relate to self-regulatory 
organization rule proposals and/or adoptions. 
34-16634 


34-16649 34-16650 


33-6196 Solicitation of comments on whether 
the current requirement to present 
historical and pro forma ratios of 
earnings to fixed charges in certain 
filings should be retained or deleted. 
[S7-824; comment period expires 
May 15, 1980.] 

33-6197 Adoption of an amendment to Rule 
10b-6 excepting from that Rule pur- 
chases of securities pursuant to a 
tender offer by an issuer or ani af- 
filiate of such issuer for securities of 
the issuer which is subject to and 
made in compliance with Rule 
13e-4. 

33-6198 Solicitation of comments on amend- 
ments which would except from the 
application distributions of securi- 
ties pursuant to employee or share- 
holder plans sponsored by an issuer. 
[S7-826; comment period expires 
April 30, 1980.] 

33-6199 Delegation of authority to the Di- 
rector of the Division of Market Reg- 
ulation to grant exemptions from 
Rule 13e-4. 

34-16644 Solicitation of comments on an 
amendment to its recordkeeping 
requirements under Rule 17a-4. 
[S7-825; comment period expires 
April 18, 1980. ] 
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OPINIONS 





34-16637 DAVID R. LODGE 

Where registered principal of mem- 
ber firm of registered securities 
association withdrew funds for his 
personal use from firm’s trading 
accounts without authorization, and 
failed to advise firm promptly of 
transactions and withdrawals in 
those accounts, held, association’s 
findings of violation sustained, and 
sanctions affirmed, despite the fact 
that one of association’s findings of 
violation set aside. 

34-16638 TODD AND COMPANY, INC. and 
THOMAS K. LANGBEIN 
Where Court of Appeals had af- 
firmed Commission’s finding that 
member firm of registered securi- 
ties association and its president 
had engaged in manipulation, but 
had ordered proceedings remanded 
to association for dismissal of one 
cause of action and redetermination 
of sanctions on the basis of the other, 
held, sanctions imposed by associa- 

tion on remand affirmed. 
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SECURITIES ACT OF 1933 
Release No. 6196/March 7, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16635/March 7, 1980 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21469/March 7, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11074/March 7, 1980 


RATIO OF EARNINGS TO FIXED CHARGES 
ACTION: Advance notice of proposed rulemaking. 


SUMMARY: The Commission is requesting 
comments on whether the current requirement to 
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present historical and pro forma ratios of earnings to 
fixed charges in certain filings should be retained or 
deleted. Additionally, the Commission is requesting 
comments on specified concerns with the 
calculation of the ratio where retention is 
recommended. The Commission intends to 
consider these comments in connection with 
possible future rulemaking proposals. 


DATE: Comments should be submitted on or before 
May 15, 1980. 


ADDRESSES: Comments should refer to file S7-824 
and should be submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D-C. 20549. All 
comments will be available for public inspection at 
the Commission’s Public Reference Room, Room 
6101, 1100L Street, N.W., Washington, D.C. (File No. 
S$7-824). 


FOR FURTHER INFORMATION CONTACT: Rita 
Gunter, Office of the Chief Accountant (202-272- 
2133), or Howard P. Hodges, Jr., Division of 
Corporate Finance (202-272-2553), Securities and 
Exchange Commission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The 
Commission is considering the appropriateness of 
the present requirements for disclosure of historical 
and pro forma ratios of earnings to fixed charges and 
ratios of earnings to combined fixed charges and 
preferred dividends. In order to reach an informed 
decision on such requirements, the Commission is 
requesting comments on the usefulness of the 
ratios. Commentators are specifically requested to 
discuss approaches that they believe are more 
meaningful in assessing a company’s ability to meet 
its fixed charge payments. Additionally, if retention 
of the ratios is recommended, specific comments 
are requested on their calculation. The Commission 
is not at this time proposing any amendments to the 
present requirements, but rather wishes to elicit 
comments to assist in the development of possible 
future rulemaking proposals. In that regard, this 
release discusses some of the criticisms and 
perceived problems related to the continued 
requirement to present these ratios. 


Background 
The requirement to present a ratio of earnings to 
fixed charges was first adopted in 1954 in 


connection with the then new Form S-9. A company 
was required to have a minimum coverage ratio 
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before it was permitted to use Form S-9. In order to 
demonstrate eligibility, a registrant was required to 
disclose the ratio in its filing. Since 1954 numerous 
changes have been made in the requirements 
governing the ratio, and such ratio (or a ratio of 
earnings to combined fixed charges and preferred 
dividends, in the case of a preferred stock offering) 
has become a disclosure requirement of other 
registration forms of the Commission. 


At the present time the written instructions for the 
computation and presentation of the ratio of 
earnings to fixed charges! are contained in the 
summary of operations items in Form S-1, S-11, 10 
and 10-K, and in the statements of income item of 
Form S-7. Related interpretations are set forth in 
Accounting Series Release Nos. 119 and 122. These 
instructions and interpretations are very brief and 
general; thus, certain additional interpretations and 
administrative practices have been followed by the 
staff and registrants. Specific questions with respect 
to the ratio have been raised and resolved on a case- 
by-case basis. Such decisions have never been 
incorporated into Commission requirements, but 
instead have been handled administratively. 


Purpose of the ratio 


The historical and pro forma ratios of earnings to 
fixed charges are intended as indicators of the 
registrant's ability to meet its future interest and 
preferred dividend requirements on outstanding 
debt and preferred stock and those amounts plus 
the amount applicable to debt or preferred stock 
being offered for sale, respectively. While an 
absolute ratio in a given period may provide useful 
information, a comparison of a succession of annual 
ratios is usually more meaningful. Thus, the most 
persuasive argument for the presentation of the ratio 
of earnings to fixed charges seems to be its 
usefulness as an analytical tool. 


The Commission recognizes that the ratio of 
earnings to fixed charges is only one of the factors 
considered by security analysts, rating agencies, 
and potential investors and creditors; however, the 
ratio is intended to aid these persons in the 





1References hereinafter to the “ratio of earnings to 
fixed charges” or to “the ratio” should also be 
considered to encompass the ratio of earnings to 
combined fixed charges and preferred dividends. 
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assessment of a company’s ability to timely meet 
required interest and preferred dividend payments. 
Since interest coverage may affect a company’s 
bond rating, the ratio may have implications from 
the standpoint of determining the interest rate and 
thus the cost of raising capital. Bond rating agencies 
consider many factors in establishing bond ratings, 
one of which is a fixed-charge coverage. Other 
factors considered may include other ratios, 
conditions in the industry, management, product 
lines, indentures, and future operating plans. 


Other ratios and financial relationships that may be 
used for analytical purposes include the working 
capital ratio, cash flow ratio, quick ratio, return on 
equity, and return on assets. In the usual case, the 
information necessary to compute these ratios is 
presented in the financial statements, whereas the 
ratio of earnings to fixed charges in most cases 
cannot be computed from only the information 
disclosed in the financial statements. Thus, 
disclosure of the ratio of earnings to fixed charges 
has been required even though it has been argued 
that too much emphasis has been placed on the ratio 
when presented alone. 


Rating agencies and security analysts sometimes 
compute an “internal” ratio of earnings to fixed 
charges. Such ratios may be based on income after 
taxes and include all rentals, no rentals, or only 
certain rentals depending on the industry. In some 
cases, short-term interest may be ignored 
depending on the company’s plans for future 
borrowings. In other cases, fixed charges may 
include an amount representative of the interest 
factor in pension expense which is applicable to 
unfunded past service costs. There seems to be a 
wide divergence of views concerning the usefulness 
of and necessity for the ratio of earnings to fixed 
charges; however, it appears that most agree that the 
trends of this and other ratios are significant. 


The Corporate Information Committee of the 
Financial Analysts Federation, in a comment letter 
on the format and content of Part | of the present 
Form 10-K, suggested that the form be amended to 
require the disclosure of the ratio of earnings to fixed 
charges in the “Capsule Financial Data” part of Item 
1. This Committee believes that the ratio “is not only 
of interest to bond analysts but to equity investors as 
well, since the ability of a company to cover debt 
payments and maintain these ratios has 
significance for the capital spending and financing 
potential of the organization.” 
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Problems with presentation of the ratio 


The Commission has heard many criticisms and 
complaints concerning its requirement to disclose 
the historical and pro forma ratios of earnings to 
fixed charges. The following discussion is intended 
to elicit specific comments useful in the 
development of future rulemaking proposals by the 
Commission. 


With respect to the historical ratio, the criticism most 
often heard has been that the ratio may tend to be 
misleading when considered alone and_ that 
financial analysis should be left to analysts, and not 
included in financial reporting. The argument 
continues that no single ratio should be considered 
alone since by the presence of a single ratio a degree 
of exactness and accuracy is conveyed. Also readers 
may be tempted to use the ratio alone rather than as 
only one of several factors which are relevant to an 
investment decision. 


The requirement that the ratio be presented on the 
face of the summary of operations or the income 
statement is said to have caused readers of financial 
statements to attach more importance to the ratio 
than is justified. With respect to public utilities, the 
ratio may be less relevant than the fixed charge 
coverage aS computed under the indenture or 
charter because the bond indenture or the corporate 
charter may not allow the issuance of additional 
mortgage bonds or preferred stock if the indenture 
or charter computed fixed charge ratio is less than a 
specified amount during a certain period of time. Yet 
the indenture and/or charter ratios are presented 
only in the narrative portion of a filing. Also, some 
investment bankers and _ institutional investors 
contend that rating agencies’ ratings are far more 
important than the historical ratio of earnings to 
fixed charges, yet these ratings are not disclosed in 
filings with the Commission. 


Some critics of the ratio point out that the ratio would 
be more useful if it also measured a company’s 
ability to meet principal payments on debt and lease 
obligations. In their opinion, the investor wants a 
reasonable measure of the company’s ability to meet 
fixed cash obligations from its available cash flows. If 
commentators on this release agree with this 
criticism and would propose that these or other 
amounts be included in fixed charges in computing 
the ratio, specific comments are requested on the 
appropriate method of computation. 
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The most serious criticisms have been aimed at the 
current requirement for presenting pro forma ratios 
of earnings to fixed charges. A task force appointed 
by the AICPA Committee on SEC Regulations 
recommended in its report of September 1975 that 
the Commission eliminate its requirement to 
disclose a pro forma ratio of earnings to fixed 
charges. As an alternative, the Task Force proposed 
that the rules be amended to require the pro forma 
ratio only if the proceeds from the securities being 
registered are to be applied to the reduction of 
outstanding debt or preferred stock. The Task Force 
indicated that investors and analysts should be able 
to use the historical ratio of earnings to fixed charges 
and other available information to make their own 
predictions of what future coverage ratios might be, 
in much the same way that a common stockholder 
uses historical earnings trends for predictive 
purposes. 


It has been pointed out that the pro forma ratio may 
be misleading since in most cases the actual ratio 
experienced in the succeeding year is often higher 
than the pro forma ratio previously reported. A 
conservative approach has been taken with respect 
to the computation of the ratio; that is, earnings that 
will be generated from the investment of the 
proceeds of the offering, as well as proceeds from 
other debt issuances, are not considered in 
computing the ratio. Just as investors expect to 
generate a return on an investment ina debt security 
or preferred stock, a company likewise ordinarily 
expects a return on the proceeds of an offering. 
Ignoring these expected earnings is one cause of 
differences between the pro forma ratio and the 
subsequent historical ratio. In the past, these 
estimated increases in earnings have not been 
considered due to their speculative nature and the 
fact that no precise method of computing such 
increases has. been developed. 


It is argued, on one hand, that forecasts are required 
in the ratio (that is, consideration of any issuance, 
retirement or redemption of securities proposed for 
the following year), but, on the other hand, forecasts 
are not allowed (that is, estimated increases in 
earnings from the investment of the proceeds). 
Thus, some believe that the ratio now required is not 
sound in that it takes into consideration projected 
changes with respect to only the denominator (fixed 
charges) of the ratio. It is also argued that such 
forecasts should not be required since the 
Commission has not required forecasts in other 
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aspects of filings. However, the Commission has not 
viewed the pro forma ratio as a forecast, but rather as 
a ratio based on current year income and fixed- 
charge amounts adjusted for the proposed 
transaction (including debt or stock being sold for 
which the registration statement is filed, as well as 
any issuances, retirements or redemptions 
proposed for the following twelve months). Rather 
than forecasting what the ratio will be in the future, 
the pro forma is intended to provide “as if’ 
disclosure regarding a past period. Comrnentators 
are specifically requested to comment on this point 
and to provide suggested rules if they believe 
increased earnings from the use of proceeds should 
be considered in computing the ratio. 


Some observers state the view that the objective of 
the pro forma ratio is not only to illustrate the impact 
of the proposed debt or preferred stock 
transaction(s) but also to give effect to operating 
changes or events during the year and other known 
changes after year end as though they had occurred 
earlier. Under this concept such items as 
discontinued operations, extraordinary items, and 
cumulative effects of accounting changes would not 
be included in the “earnings” amount used in 
computing the pro forma ratio. Comments are 
specifically requested on the merits of such an 
approach to the pro forma ratio. 


Specific inquiries 


The Commission specifically invites comments on 
the following questions: 


1. What uses are made of the ratio in assessing the 
relative merits of a security? 


2. Should the ratio be cash oriented as opposed to 
income oriented? If so, how would such a ratio be 
computed? 


3. What additional items, if any, should be included 
in “fixed charges’? 


4. Should “earnings” be increased for an amount 
expected to be generated from the investment of the 
proceeds of the offering? If so, how is the amount to 
be computed? 


5. Should “earnings” include discontinued 
Operations, extraordinary items, or cumulative 
effects of accounting changes? What consideration 
should be given to unusual or infrequently occurring 
items? 
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6. Should the requirement to disclose the ratio onthe 
face of the summary of operations or income 
statement be changed? If so, where is the 
appropriate place for disclosure? 


7. Since Statement of Financial Accounting 
Standards No. 13, “Accounting for Leases,” now 
requires capitalization of leases meeting certain 
criteria, should rentals paid on operating leases have 
an “interest factor” of the kind requiring adjustment 
in the fixed-charge ratio? If the answer to this 
question is no, please specifically discuss how 
operating leases which miss the cut-off test for 
capital leases (e.g., less than 75% of estimated 
economic life or less than 90% of the fair value of the 
leased property) are different from capital leases for 
purposes of determining the interest factor in leases. 


8. In calculating a pro forma ratio, what adjustments 
should be considered? How would the amount of the 
various adjustments be computed? 


9. How snould the following items be treated in 
computing the ratios: (1) earnings or losses of 
unconsolidated subsidiaries and 50% or less owned 
persons, (2) minority interests, and (3) capitalized 
interest? 


10. Should the requirement to disclose the ratio be 
extended to all filings and reports made with the 
Commission rather than only those registration 
statements where debt or preferred stock is being 
registered? 


11. What ratio requirement for interim periods is 
necessary? 


All interested persons are invited to submit their 
written views and comments on the foregoing areas 
and on any other issues which might affect the 
revision of the ratio requirements. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6197/March 13, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16645/March 13, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11079/March 13, 1980 


APPLICATION OF RULE 10b-6 TO PURCHASES 
PURSUANT TO CERTAIN TENDER OFFERS 


ACTION: Final rule amendment. 


SUMMARY: The Commission is adopting an 
amendment to Rule 10b-6 under the Securities 
Exchange Act of 1934 excepting from that Rule 
purchases of securities pursuant to a tender offer by 
an issuer or an affiliate of such issuer for securities of 
the issuer which is subject to and made in 





‘Securities Exchange Act Release No. 16112 
(August 16, 1979), 44 FR 49406 (“Adopting 
Release’). Rule 13e-4 applies to tender offers by 
issuers for their own equity securities where the 
issuer has a class of equity securities registered 
under Section 12 of the Act or is required to file 
periodic reports with the Commission pursuant to 
Section 15(d) of the Act or is a closed-end 
investment company registered under the 
Investment Company Act of 1940. 


2Adopting Release, 44 FR 49406 n.7. 


Several commentators on proposed Rule 13e-4 
addressed the application of Rule 10b-6 to 
purchases by an issuer of its securities pursuant toa 
tender offer subject to Rule 13e-4 and suggested 
that the Commission adopt some form of an 
amendment to Rule 10b-6 and generally clarify the 
extent to which both rules would apply to such 
purchases. See, e.g., Letter from Leonard M. Leiman, 
Chairman, Committee on Securities Regulation of 
the Association of the Bar of the City of New York, to 
George A. Fitzsimmons, Secretary, SEC, dated 
February 23, 1978, contained in File No. S7-731. 


856/SEC DOCKET 


compliance with Rule 13e-4 where the issuer or 
affiliate making such offer is subject to Rule 10b-6 
solely because the issuer has outstanding securities 
convertible into or exchangeable for the security for 
which the tender offer will be made (“subject 
security”). The exception also will apply to 
purchases pursuant to a tender offer by an affiliate 
for the issuer's securities where the tender offer is 
subject to and made in compliance with Section 
14(d) [15 U.S.C. §78n(d)] and the rules thereunder. 
The Commission believes that adequate safeguards 
exist in the context of such offers and that additional 
regulation under Rule 10b-6 is not necessary. 


EFFECTIVE DATE: March 13, 1980 


FOR FURTHER INFORMATION CONTACT: Mary E. 
Chamberlin (202-272-2828), Division of Market 
Regulation, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: On August 16, 
1979, the Commission adopted Rule 13e-4 [17 CFR 
240.13e-4] and related Schedule 13E-4 [17 CFR 
240.13e-101] which impose certain filing and other 
requirements in the context of cash tender and 
exchange offers by issuers or their affiliates for 
equity securities of the issuer.! In the Adopting 
Release, the Commission noted its intent to amend 
Rule 10b-6 [17 CFR 240.10b-6] to provide that, ifthe 
provisions of that Rule would apply to bids for or 
purchases of (“purchases”) the subject security 
solely because the issuer has outstanding a class of 
securities which is immediately convertible into or 
exchangeable for the subject security, such 
provisions shall not apply if the bids and purchases 
are made in accordance with Rule 13e-4.2 The 
Commission continues to believe that Rule 13e-4 
provides sufficient safeguards in the context of 
issuer tender offers and that additional regulation of 
such offers under Rule 10b-6 is not necessary. 
Accordingly, the Commission has adopted this 
amendment with certain modifications.* 


New paragraph (f) provides that the provisions of 
Rule 10b-6 shall not apply to purchases pursuant to 
an issuer tender offer if the issuer is engaged in a 
distribution of the subject security solely because 
the issuer has outstanding securities which are 
immediately convertible into, or exchangeable or 
exercisable for, the subject security, provided that 
the offer is subject to and made in compliance with 
Rule 13e-4 or, as applicable, Section 14(d) of the Act 
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and the rules thereunder.’ Thus, an issuer or an 
affiliate no longer will be required to seek exemptive 
relief under Rule 10b-6 to permit purchases 
pursuant to a tender offer for the issuer’s common 
stock simply because the issuer has outstanding 
preferred stock, debentures or warrants which are 
convertible into, or exchangeable or exercisable for, 
common stock.® 


The Commission finds, in accordance with 5 U.S.C. 
§553(b)(B) and §553(d) that, in view of the response 
by commentators on proposed Rule 13e-4 
concerning the application of Rule 10b-6 to issuer 
tender offers and the Commission’s notice of intent 
to amend Rule 10b-6 in the manner described 
above, notice and public procedures pursuant to 5 
U.S.C. §533 are not necessary pursuant to 
subsection (b) thereof. Such amendment shall be 
adopted, effective immediately. 


TEXT OF AMENDED RULE 


Part 240 of Title 17 of the Code of Federal 
Regulations is amended by redesignating paragraph 
(f) of §240.10b-6 as paragraph (g), and adding a new 
paragraph (f) thereto, as follows: 





‘Paragraph (g)(5) of Rule 13e-4 excepts from the 
provisions of that Rule any tender offer subject to 
Section 14(d). Accordingly, as a general matter, a 
tender offer by an affiliate of an issuer for a class of 
the issuer’s securities which is registered under 
Section 12 of the Act is subject to Section 14(d) 
rather than Rule 13e-4. 


Concurrently with the adoption of this amendment, 
the Commission is publishing for comment 
amendments to Rule 10b-6 which would provide 
that the Rule shall not apply to distributions of 
securities by an issuer to its employees or 
shareholders pursuant to employee or shareholder 
plans sponsored by the issuer. See Securities Act 
Release No. 6198 in this issue. 


‘However, if the common stock is the subject of any 
other distribution for purposes of the Rule, by or 
attributable to the issuer (e.g., a distribution in 
connection with a pending acquisition), Rule 10b-6 
will continue to prohibit any purchases of common 
stock by the issuer or any affiliate, including 
purchases pursuant to an issuer tender offer, absent 
an exemption from that Rule. 
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§240.10b-6 Prohibitions against trading by persons 
interested in a distribution. 


* eK OK & 


(f) If the provisions of this section would apply to bids 
for or purchases of any equity security pursuant to 
an issuer tender offer, as that term is defined in Rule 
13e-4(a)(2) under the Act, or to a tender offer 
subject to section 14(d) of the act and the rules 
applicable thereto, solely because the issuer has 
outstanding securities which are immediately 
convertible into, or exchangeable or exercisable for, 
the security for which the tender offer is to be made, 
such provisions shall not apply to such bids and 
purchases if such bids and purchases are subject to 
and made in accordance with the provisions of Rule 
13e-4 or section 14(d) and the rules applicable 
thereto. 


(Secs. 3(b), 9(a)(6), 10(b), 13(e), 14(e), 15(c)(1), 
23(a), 48 Stat. 882, 889, 891, 894, 895, 901, Sec. 8, 
49 Stat. 1379, Sec. 5, 78 Stat. 569, 570, Secs. 2, 3, 82 
Stat. 454, 455, Secs. 1, 2, 3-5, 84 Stat. 1497, Secs. 3, 
18, 89 Stat. 97, 155(15 U.S.C. 78c(b), 78i(a), 78j(b), 
78m(e), 780(c), 78w(a))] 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6198/March 13, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16646/March 13, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11080/March 13, 1980 


APPLICATION OF RULE 10b-6 TO CERTAIN 
DISTRIBUTIONS OF SECURITIES BY ISSUERS 


ACTION: Proposed rule amendments. 


SUMMARY: The Commission is proposing for 
comment amendments to Rule 10b-6 under the 
Securities Exchange Act of 1934 (“Act”) which 
would except from the application of Rule 10b-6 
distributions of securities pursuant to employee or 
shareholder plans sponsored by an issuer. The 
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Commission believes that such distributions 
generally do not appear to present the potential for 
the manipulative abuse Rule 10b-6 was designed to 
prohibit. 


DATE: Comments should be submitted on or before 
April 30, 1980. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Room 892, 
500 North Capitol Street, Washington, D.C. 20549. 
All submissions should refer to File No. S7-826 and 
will be available for public inspection at the 
Commission’s Public Reference Room, Room 6101, 
1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Mary E. 
Chamberlin (202-272-2828), Office of Trading 
Practices, Division of Market Regulation, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: Paragraph (e) of 
Rule 10b-6 [17 CFR 240.10b-6] currently provides 
that the provisions of that Rule do not apply to any 
distribution of securities by an issuer to its 
employees, or to employees of its subsidiaries, or to 
such securities for the account of such employees, 
pursuant to certain specified types of employee 
plans.' Since 1977, however, the staff consistently 
has taken the position that it would not recommend 
that the Commission take enforcement action under 





'See Rule 10b-6(e)(1)-(2). 


*See, e.g., McDonald’s Corporation (June 6, 1977); 
American Security Corporation (June 29, 1977). 


‘The term “plan” would include any bonus, profit- 


sharing, pension, retirement, thrift, savings, 
incentive, stock purchase, stock ownership, 
dividend reinvestment or similar pian for employees 
or shareholders of an issuer. 


Concurrently with the proposed amendment to 
paragraph (e), the Commission has adopted an 
amendment to Rule 10b-6 which excepts from the 
Rule purchases pursuant to tender offers by issuers 
or affiliates for securities of the issuer which are 
subject to and conducted in compliance with Rule 
13e-4 under the Act or, as applicable, with Section 
14(d) of the Act and the rules thereunder. See 
Securities Act Release No. 6197 in this issue. 


858/SEC DOCKET 


Rule 10b-6 with respect to purchases by an issuer of 
its securities where the issuer maintains employee 
or shareholder plans which may involve a 
distribution of such securities although the plans do 
not fall within the literal language and scope of 
paragraph (e).2 As a general matter, such purchases 
do not present the potential for abuse which Rule 
10b-6 was designed to prohibit. It is unlikely that an 
issuer would have an incentive to purchase for 
manipulative purposes to facilitate an offering of 
securities to its employees or shareholders pursuant 
to such plans. Accordingly, the staff has not viewed 
such offerings as distributions for purposes of 
paragraph (a) of the Rule. 


The Commission is publishing for comment 
amendments to paragraph (e) of the Rule which 
would codify the staff's position regarding the 
applicability of the rule to employee and shareholder 
plans. If adopted, the amendments will exclude from 
the provisions of Rule 10b-6 any distribution of 
securities by an issuer to its employees or 
shareholders pursuant to a plan, as that term is 
proposed to be defined in new paragraph (c)(4) of 
the Rule.? 


TEXT OF PROPOSALS 


Part 240 of Title 17 of the Code of Federal 
Regulations is proposed to be amended by adding a 
new paragraph (c)(4) to §240.10b-6 and revising 
paragraph (e) thereof, as follows: 


§240.10b-6 Prohibitions against trading by persons 
interested in a distribution. 


* KK OK 
(Chie 


(4) The term “plan” shall include any bonus, profit- 
sharing, pension, retirement, thrift, 
savings,incentive, stock purchase, stock ownership, 
dividend reinvestment or similar plan for employees 
or shareholders of an issuer. 


* Ke OK K 


(e) The provisions of this section shall not apply to 
any distributioin of securities by an issuer to its 
employees or shareholders, or to employees or 
shareholders of its subsidiaries, or to a trustee or 
other person acquiring such securities for the 
account of such employees or shareholders 
pursuant to a plan. 
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[Secs. 3(b), 9(a)(6), 10(b), 13(e), 14(e), 15(c)(1), 
23(a), 48 Stat. 882, 889, 891, 894, 895, 901, Sec. 8, 
49 Stat. 1379, Sec. 5, 78 Stat. 569, 570, Secs. 2, 3, 82 
Stat. 454, 455, Secs. 1, 2, 3-5, 84 Stat. 1497, Secs. 3, 
18, 89 Stat. 97, 155 (15 U.S.C. 78c(b), 78i(a), 78j(b), 
78m(e), 780(c), 78w(a)] 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6199/March 13, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16647/March 13, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11081/March 13, 1980 


DELEGATION OF AUTHORITY TO THE DIRECTOR OF 
THE DIVISION OF MARKET REGULATION 


ACTION: Final rule amendment. 


SUMMARY: The Commission is amending its 
regulations to delegate authority to the Director of 
the Division of Market Regulation to grant 
exemptions from Rule 13e-4 under the Securities 
Exchange Act of 1934 [17 C.F.R. §240.13e-4] 
pursuant to paragraph (g)(5) thereof. 


EFFECTIVE DATE: March 13, 1980 


FOR FURTHER INFORMATION CONTACT: Mary E. 
Chamberlin (202-272-2828), Division of Market 
Regulation, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: Securities 
Exchange Act Rule 13e-4 [17 CFR §240.13e-4] and 
related Schedule 13E-4 [17 CFR §240.13e-101] 
impose certain filing and other requirements in the 
context of tender offers by issuers for their own 
equity securities. Paragraph (g)(5) of Rule 13e-4 
provides that the Commission, upon written request 
or on its own motion, may exempt transactions from 
Rule 13e-4 as not constituting a fraudulent, 
deceptive or manipulative act or practice. The 
Commission believes that it would facilitate the 
timely review of exemptive requests if the authority 
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to grant exemptions from rule 13e-4 were delegated 
to the Director of the Division of Market Regulation. 
Accordingly, the Commission, acting pursuant to the 
Act of August 20, 1962, Pub. L. No. 87-592, 76 Stat. 
394 [15 U.S.C. §78d-1, 78d-2] hereby amends 
Section 200.30-3 [17 CFR 200.30-3] of the 
Commission's rules relating to general organization 
by adding a new paragraph (a)(35) to delegate 
authority to the Director of the Division of Market 
Regulation to grant exemptions from Rule 13e-4. 


The Commission finds, in accordance with 5 U.S.C. 
§553(b)(A) and 5 U.S.C. §553(d) of the 
Administrative Procedure Act, that this amendment 
relates solely to agency organization and procedure 
and, therefore, that notice and public procedures 
pursuant to 5 U.S.C. §553 are not necessary 
pursuant to subsection (b) thereof. Such 
amendment shall be adopted, effective 
immediately. 


Part 200 of Title 17 of the Code of Federal 
Regulations is amended by adding a new paragraph 
(a)(35) to §200.30-3, as follows: 


§200.30-3 Delegation of authority to Director of 
Division of Market Regulation. 


oe aK * 
(a)* * 
(35) To grant exemptions from Rule 13e-4 
(§240.13e-4 of this chapter) pursuant to Rule 13e- 
4(g)(5) (§240.13e-4(g)(5) of this chapter). 


(Pub. L. 87-592, 76 Stat. 394, 15 U.S.C. 78d-1, 78d- 
2). 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16633/March 7, 1980 


The Commission gives notice that the Pacific Stock 
Exchange, Inc. has applied, pursuant to Section 
12(f)(1)(B) of the Securities Exchange Act of 1934, 
for unlisted trading privileges in the following 
common stocks that are listed on one or more 
national securities exchanges: 


Total Petroleum (N.A.) Ltd., $1 Par Value (File No. 7- 
5501), and 


Jefferson-Pilot, $1.25 Par Value (File No. 7-5502). 


Comments and/or request for hearing are to be 
submitted on or before April 1, 1980. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16634/March 7, 1980 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION 


(File No. SR-NSCC-80-6) 


The National Securities Clearing Corporation 
(NSCC) has submitted a proposed rule change 
which has become effective on filing. As part of 
NSCC’s automated stock borrow program, NSCC has 
established a formula which it will use to determine 
the order in which it will borrow securities made 
available by participants. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
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March 10, 1980. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-80-6. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16635/March 7, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6196/March 7, 1980 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16636/March 10, 1980 


The Securities and Exchange Commission 
announced, pursuant to Section 12(k) of the 
Securities Exchange Act of 1934 (“Exchange Act”), 
the single ten day suspension of exchange and over- 
the-counter trading for the period commencing at 
9:30 a.m. (EST) on March 10, 1980 and terminating 
at midnight (EST) on March 19, 1980 of the 
securities of Olympic Gas & Oil, Inc. (“Olympic”), a 
Washington corporation with principal executive 
offices located at 2420 First Avenue, Seattle, 
Washington 98121 and SNG & Oil Energy Company, 
(“SNG”), a Delaware corporation with principal 
executive offices located at 849 Delaware Avenue, 
Buffalo, New York, 14209. 


The Commission ordered the suspension of trading 
in Olympic’s and SNG’s securities because of 
questions concerning the recent unusual and 
unexplained market activity in the companies’ 
securities and because of the lack of adequate and 
accurate public information about the companies’ 
operations and financial condition with respect to 
their methods of recognizing revenues and 
expenses and valuation of assets. 


The Commission cautions brokers, dealers, 
shareholders and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be aware 
of the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension, no quotation may be entered unless and 
until they have strictly complied with all the 
provisions of such rule. If any broker or dealer has 
any questions as to whether or not he has complied 
with such rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. if any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himself with such rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of such rule, the Commission will consider 
the need for prompt enforcement action. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16637/March 10, 1980 


Admin. Proc. File No. 3-5620 

In the Matter of the Application of 

DAVID R. LODGE 

97 Mount Vernon Street 

Boston, Massachusetts 

FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Jnauthorized Use of Funds 
Failure to Advise Member of Trading Activities 


Where registered principal of member firm of 
registered securities association withdrew funds for 
his personal use from firm’s trading accounts 
without authorization, and failed to advise firm 
promptly of transactions and withdrawals in those 
accounts, held, association’s findings of violation 
sustained, and relatively lenient sanctions affirmed, 
despite the fact that one of association’s findings of 
violation set aside. 


APPEARANCES: 
David R. Lodge, pro se. 


Andrew McR. Barnes and Peter J. Chepucavage, for 
the National Association of Securities Dealers, Inc. 


David R. Lodge, who during the relevant period was a 
registered principal of Continental Equities, Inc., 
formerly a member firm of the National Association 
of Securities Dealers, Inc. (“NASD”), appeals from 
disciplinary action taken against him by the NASD. 
The NASD found that Lodge, without authorization, 
caused checks payable to Continental to be issued 
from trading accounts that Continental maintained 
with another member firm, and then cashed the 
checks for his own personal use. It also found that 
Lodge, who managed the accounts for Continental, 
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failed to maintain proper records in connection 
therewith, and failed to inform Continental of the 
daily activity in those accounts. For this misconduct, 
the Association censured Lodge and suspended him 
for ten business days from association with any 
member in any capacity.! Our findings are based on 
an independent review of the record. 


The trading accounts from which Lodge admittedly 
withdrew funds were opened at the local office of the 
other member firm on March 4, 1975.* Lodge, who 
had had no prior association with Continental, was 
given exclusive investment control over the 
accounts, in return for which he was to share equally 
with Continental in any profits or losses.? 
Transactions in the accounts for the month of March 
produced a loss of over $1,900, while those in April 
and May were quite profitable. By mid-June the 
balances had declined, and by month-end, the 
accounts again showed an overall loss. 


The record shows that Lodge drew a total of 49 
checks from the accounts during the period from 
March 17 to July 10, 1975, totaling almost $6,000. 
Lodge admitted that the first two or three checks 
were drawn and cashed in March without the prior 
approval of either Vincent Mancuso, Continental’s 
president and 50% owner, or Bruce Eavenson, the 
firm's other 50% owner. Lodge also admits that he 





'The NASD also assessed costs. 


?Both a cash and a margin account were opened, 
with a combined cash investment of $10,000 
provided by Continental. 


sLodge had no other role in the firm. There was an 
initial understanding that, with the profits he earned, 
Lodge could eventually purchase enough shares of 
Continental to acquire a controlling interest. But a 
disagreement over the purchase price of 
Continental’s shares in mid-June 1975 resulted in 
Lodge’s departure from the firm in early July, prior to 
his purchase of any shares. 


‘See Statement Regarding the Maintenance of 
Current Books and Records by Brokers and Dealers, 
Securities Exchange Act Release No. 10756 (April 
26, 1974), 4 SEC Docket 195, 196. 
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had no pre-existing arrangement with Continental 
authorizing him to withdraw funds from the firm’s 
accounts. He contended, however, that, in preparing 
the firm’s monthly financial statements in early 
April, Mancuso became aware of his three March 
withdrawals, totaling $250, and raised no objection 
to the continuance of this practice. 


Despite Mancuso’s denial of such knowledge, the 
NASD, after hearing the testimony of both 
individuals, found it impossible to believe that 
Mancuso, after preparing the April financial 
statements, was unaware of Lodge’s withdrawals, 
and that Mancuso must have acquiesced in the 
continuation of that practice. It accordingly 
dismissed the charges against Lodge with respect to 
the bulk of the checks. However, the NASD found 
that, in mid-June, there was a meeting between 
Lodge, Mancuso and Eavenson at which it was 
agreed to close out the trading accounts. Yet Lodge 
improperly continued to draw checks from the 
accounts, without obtaining authorization from 
Continental. Four such checks totaling $290 were 
issued in July, at a time when the accounts again 
showed an overall loss. 


We agree with the NASD that Lodge improperly 
withdrew funds from the trading accounts with 
respect to the seven checks in question. We 
accordingly affirm the NASD’s findings of violation 
with respect to those withdrawals. 


The NASD found that Lodge, who used a desk at the 
other firm, did not keep Continental informed on a 
daily basis of transactions in its trading accounts. 
Lodge had requested that all order tickets and 
confirmations relating to such transactions be given 
directly to him rather than being sent to his firm. And 
he did not forward those records to Continental. 


A broker-dealer may not transact business unless it 
is in compliance with net capital requirements. In 
order to ensure compliance, records must be kept 
current.* However, Lodge did not keep Continental 
informed of the daily trading activity in its accounts, 
or of his withdrawals from those accounts. Although 
the monthly account statements received by 
Continental showed this information, and Lodge 
claims to have informed the firm intermittently 
about the status of the accounts, his failure to make 
reports on a current basis prevented the firm from 
readily ascertaining at any given time whether or not 
it was in compliance with net capital requirements. 
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Lodge was aware that his transactions in 
Continental's trading accounts could adversely 
affect the firm’s net capital position. We agree with 
the NASD that, as the registered principal in charge 
of the accounts, he had an obligation to make sure 
that the firm was aware of those transactions. We 
accordingly affirm the NASD’s finding that his failure 
to do so was inconsistent with that obligation and in 
derogation of just and equitable principles of trade.® 


IV. 


While the amount of money that Lodge took without 
authorization was not large, he nevertheless 
engaged in serious misconduct. Despite the fact that 
we have set aside certain of the NASD’s findings of 
violation, Lodge’s unauthorized withdrawals of funds 
would alone be sufficient to justify the sanctions 
which the NASD imposed. The NASD further noted 
that Lodge had been involved in two prior NASD 
disciplinary actions. 


Under the circumstances, we see no basis for 
concluding that the sanctions which the NASD 
imposed are excessive or oppressive. 


An appropriate order will issue. 

By the Commission (Commissioners LOOMIS, 
EVANS, and POLLACK); Chairman WILLIAMS not 
participating. 


George A. Fitzsimmons 
Secretary 





‘The NASD also found that Lodge failed to prepare 
and maintain a memorandum of each purchase and 
sale and other records showing daily purchases and 
sales of securities and receipts and disbursements 
of cash. Lodge testified that he prepared and 
maintained the necessary records, and turned them 
over to Continental at the time he left the firm. In fact, 
Mancuso admitted that he had obtained Lodge’s 
records in early July, two months prior tothe NASD’s 
inspection. Under the circumstances, we are unable 
to conclude that Lodge did not prepare and maintain 
the records in question, and we accordingly set aside 
the NASD’s findings of violation. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16637/March 10, 1980 


Admin. Proc. File No. 3-5620 
In the Matter of the Application of 


DAVID R. LODGE 
97 Mount Vernon Street 
Boston, Massachusetts 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc., 
against David R. Lodge, and the Association’s 
assessment of costs, be, and they hereby are, 
affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16638/March 10, 1980 


Admin. Proc. File No. 3-4524 

In the Matter of the Application of 

TODD AND COMPANY, INC. 

192 Paterson Plank Road 

Carlstadt, New Jersey 

and 

THOMAS K. LANGBEIN 

FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

OPINION OF THE COMMISSION 
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REGISTERED SECURITIES ASSOCIATION—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Redetermination of Sanctions Pursuant to Remand 


Where Court of Appeals had affirmed Commission’s 
finding that member firm of registered securities 
association and its president had engaged in 
manipulation, but had ordered proceedings 
remanded to association for dismissal of one cause 
of action and redetermination of sanctions on the 
basis of the other, held, sanctions imposed by 
association on remand affirmed. 


APPEARANCES: 


Lawrence E. Jaffe, for Todd and Company, Inc. and 
Thomas K. Langbein. 


John F. Mylod, Jr., for the National Association of 
Securities Dealers, Inc. 


Todd and Company, Inc., a member of the National 
Association of Securities Dealers, Inc. (“NASD”), 
and Thomas K. Langbein, its president, appeal from 
disciplinary action taken against them by the NASD. 
The NASD found that applicants executed a series of 
principal transactions with retail customers at 
prices, and realized profits, which were unfair and 
excessive. It censured applicants; fined them 
$10,000, jointly and severally; prohibited the firm for 
30 days from engaging in underwritings and acting 
as a NASDAQ market maker, permitting it to handle 
retail orders during that period only if no 
commissions, markups or markdowns are charged; 
and suspended Langbein for 30 days from being 
associated with any member in any capacity.! 





‘The NASD also assessed costs. 


°Todd and Company, Inc., Securities Exchange Act 
Release No. 12279 (March 29, 1976), 9 SEC Docket 
311. : 


‘Although Todd sold 6,850 shares of the offering toa 
selling group of seven broker-dealers, it soon 
repurchased almost all of the stock. 


“Todd was the sole source of supply, so thatthe price 
at which it sold inevitably became the floor below 
which Automated could not trade. 
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This case is here for the second time. On the first 
occasion, we affirmed the NASD’s findings of 
violation.2 Our findings may be summarized as 
follows. 


In 1972, respondents manipulated the market for 
common stock of Automated Medical Laboratories, 
Inc. At that time, Automated was a virtually unknown 
company. Todd was sole underwriter, on a “best 
efforts all or none basis,” of an initial public offering 
of 250,000 shares of Automated stock at $2 per 
share, pursuant to Regulation A under the Securities 
Act.? 


Todd took a full month, from March 14 to April 13, 
1972, to dispose of the offering to over 1,500 of its 
customers. However, by limiting the number of 
shares that investors were allowed to buy, applicants 
deliberately fostered the impression that customers 
were “getting in on the ground floor” of a stock that 
would rise quickly and sharply. Todd settled with 
Automated on April 17. 


Applicants then began trading Automated stock in 
the aftermarket. Langbein set Todd’s opening bid at 
4, double the public offering price, and its opening 
offer at 5. Todd’s salesmen then began telling their 
customers that the market price of the stock they 
had just bought had risen sharply and, if they 
wished, Todd would repurchase their shares at $4 or 
sell them some more stock at $5. On April 19 and 20, 
Todd bought back and resold over 115,000 of the 
250,000 shares it had just distributed. It paid at least 
double the public offering price for the shares it 
repurchased and charged up to triple that price for 
the shares it resold. Almost invariably, it resold the 
securities at $1 more than it paid for them. 
Throughout the two-day period, its purchases and 
sales were almost perfectly balanced. In those two 
days, the firm grossed over $112,000, compared 
with the $75,000 it received as compensation for the 
underwriting. 


Based on the evidence, we found the inference of 
respondents’ manipulative intent compelling. We 
concluded that respondents arbitrarily set Todd’s 
opening quotations in order to produce the trading 
activity that followed, that they tampered with the 
market for the purpose of generating demand. While 
other brokers entered quotations in the pink sheets 
published by the National Quotation Bureau, Inc., we 
found that they had little demand and no real 
influence on the market.‘ 
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Respondents appealed our decision to the United 
States Court of Appeals for the Third Circuit. On 
appeal the Court affirmed our conclusion that 
respondents had manipulated the market for 
Automated stock.’ Nevertheless, the Court 
concluded that a remand was necessary so that the 
sanctions imposed on respondents could be 
reconsidered. The Court determined that, after the 
first allegation of the two related charges in the 
NASD’s complaint had been dismissed by the 
NASD’s District Committee, it was improperly 
reinstated by the Board of Governors. Since neither 
the Board nor this Commission had specified a 
separate penalty for each charge, the Court directed 
us to remand this case to the Board with instructions 
to dismiss the improperly reinstated cause of action, 
and to reconsider the sanctions against applicants 
solely on the basis of the remaining charge, which 
this Commission and the Court had sustained. 


In accordance with the Court's instructions, we 
remanded this case to the Board.® On remand, the 
Board dismissed the first cause of action against 
applicants and, on the basis of the second, imposed 
the sanctions set forth above.’ 


I. 


Applicants argue that the sanctions imposed by the 
NASD are too severe. They assert, among other 


things, that the length and expense of these 
proceedings, as well as the adverse publicity, have 
severely damaged their business and reputations. 
They further assert that their “two-day” violative 
conduct occurred many years ago, that lesser 
sanctions have been imposed in comparable cases, 
and that they relied on the advice of counsel. 


In our view, the sanctions imposed by the NASD are 
fully justified. Originally, the NASD fined applicants 
$50,000, suspended Todd’s NASD membership for 
one year, and suspended Langbein from association 
with any NASD member for the same period. On 
applicants’ initial appeal, we reduced the 
suspensions to six months since it appeared that 
Langbein had been “influenced in some measure by 
erroneous legal advice.”® When the case was 
remanded to the Board of Governors, it made a 
further substantial reduction in the sanctions 
imposed on applicants, as set forth above. The 
Board, while taking into account its dismissal of one 
of the two causes of action, based the reduction 
largely on factors that applicants now cite to us, 
including the adverse effect of these proceedings on 
their business, and the age of the violations. 


Applicants’ misconduct was extremely serious. We 
consider that a sufficient allowance has already 
been made for all of the mitigative factors they 
advance, and that any further reduction in sanctions 





5Todd and Company, Inc. v. S.E.C., 557 F.2d 1008 
(C.A. 3, 1977). The Court stated at pp. 1013-14: 


“The commission was within its competence in 
deciding that the petitioners manipulated the 
market to sell at unreasonable prices. The 
Commission found that petitioners deliberately 
created the impression of a ‘hot issue’ by artifically 
limiting the number of shares sold to each customer; 
intensively stimulating the market by contacting 
almost all purchasers; and carefully balancing 
purchases against sales. On this record, we cannot 
say that such findings were not supported by 
substantial evidence.” 


®Todd and Company, Inc., Securities Exchange Act 
Release No. 13897 (August 26, 1977), 12 SEC 
Docket 1628. 


7Applicants now seek to relitigate the findings of 
violation which were sustained by the Commission 
and the Court, although they admit that they litigated 
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these matters previously in both forums. We see no 
reason why applicants should be permitted to 
reopen those issues. See, e.g., Otten v. Stonewall 
Insurance Company, 538 F.2d 210, 212 (C.A. 8, 
1976); Spock v. David, 502 F.2d 953, 955 (C.A. 3, 
1974), rev’d on other grounds sub nom. Greer v. 
Spock, 424 U.S. 828 (1976); United States v. 
Dickinson, 476 F.2d 373, 374 (C.A. 5, 1973); Paull v. 
Archer-Daniels-Midland Company, 313 F.2d 612, 
616-618 (C.A. 8, 1963). Applicants also argue that 
the NASD failed to file proper notice of its action 
against them with this Commission, as required by 
Section 19(d)(1) of the Securities Exchange Act and 
the rules thereunder. Even assuming that applicants 
have standing to raise this issue, we fail to see how 
they were in any way prejudiced. Moreover, we 
consider that the notice filed by the NASD, including 
its letter of January 25, 1979, satisfied the 
requirements of the statute and rules. 


89 SEC Docket at 315. 


SEC DOCKET/865 





would be unwarranted. Under the circumstances, 
we are unable to conclude that the sanctions 
imposed by the NASD are excessive or oppressive. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS and POLLACK); Chairman WILLIAMS not 
participating. 


George A. Fitzsimmons 
Secretary 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16638/March 10, 1980 


Admin. Proc. File No. 3-4524 

In the Matter of the Application of 
TODD AND COMPANY, INC. 

192 Paterson Plank Road 
Carlstadt, New Jersey 

and 


THOMAS K. LANGBEIN 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. 
against Todd and Company, Inc. and Thomas K. 
Langbein, and the Association’s assessment of 
costs, be, and they hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16639/March 10, 1980 


Administrative Proceeding File No. 3-5886 
In the Matter of 


ALM, KANE, ROGERS & CO. 
LEE KORHUMEL 


ORDER INSTITUTING PROCEEDINGS PURSUANT 
TO SECTION 15(b) OF THE SECURITIES EXCHANGE 
ACT OF 1934, MAKING FINDINGS AND IMPOSING 
REMEDIAL SANCTIONS 


The Commission deems it appropriate that 
administrative proceedings pursuant to Section 
15(b) of the Securities Exchange Act of 1934 
(“Exchange Act”) be instituted against Alm, Kane, 
Rogers & Co. (“Alm Kane”), a registered broker- 
dealer, and against Lee Korhumel, a registered 
representative working part-time with Alm Kane. 


Respondents Alm Kane and Lee Korhumel, without 
admitting or denying the allegations or findings 
herein, have submitted offers of settlement which 
the Commission has deemed inthe public interest to 
accept. 


|. Facts 
A. 


Alm Kane, an Illinois corporation, became registered 
with the Commission as a broker-dealer pursuant to 
Section 15(b) of the Exchange Act in 1948, and is 
still so registered. Alm Kane is located at 39 S. La 
Salle Street, Chicago, Illinois, and is a member firm 
of the National Association of Securities Dealers, 
Inc. (“NASD”), a national securities association 
registered with the Commission pursuant to the 
Exchange Act. 


Lee Korhumel, who has been a part-time registered 
representative of Alm Kane since 1974, performs 
such functions from his offices at Korhumel 
Industries, not on the premises of Alm Kane. Lee 
Korhumel is President of Korhumel Industries, a 
closely-held manufacturing company. Lee and 
Newton Korhumel share office space at the offices of 
Korhumel Industries. Lee Korhumel is Newton 
Korhumel’s son. 


Newton Korhumel is Chairman of the Board of 
Korhumel Industries. From 1964 to April 1979, he 


Volume 19, No. 12, March 25, 1980 





was director (and from 1969 to April 1979 amember 
of the Executive Committee) of National Steel Corp. 
(“National Steel”), a publicly-held steel company. 


B. 


Newton Korhumel attended a meeting of the Board 
of Directors of National Steel on September 25, 
1978. At the meeting, George Stinson, the Chairman 
of National Steel, presented to the National Steel 
Board a report prepared by National Steel's 
investment bankers on the possibility of national 
Steel’s making an acquisition of a company in the 
savings and loan industry. At this meeting, the 
National Steel Board approved the commencement 
of purchases of stock of United Financial 
Corporation of California (“UFL”), a publicly-held 
savings and loan holding company listed on the New 
York Stock Exchange, with the view toward an 
eventual acquisition of UFL. Between October 1978 
and December 1978, National Steel acquired 4.7 
percent of UFL’s outstanding stock. 


In early January 1979, Stinson started discussions 
with UFL to explore the possibility of a friendly 
takeover. On January 17, 1979, the Executive 
Committee of National Steel (including Newton 
Korhumel) met, and Stinson reported that 
discussions with UFL had begun; the Executive 
Committee gave Stinson approval to continue the 
discussion with UFL and to seek a merger of UFL into 
National Steel. The discussions with UFL continued 
through January and February 1979. On February 
21, 1979, National Steel’s Board of Directors 
(including Newton Korhumel) met and authorized 
Stinson to seek an agreement in principle with UFL 
for an acquisition of UFL at a price in excess of 
market and book value. 


On March 5, 1979, UFL and National Steel agreed to 
a merger whereby UFL would be merged into 
National Steel and UFL’s shareholders would be paid 
$42 per share, almost twice UFL’s then market price. 
An announcement to this effect was made on the 
morning of March 6, 1979, and when trading of UFL 
on the New York Stock Exchange began later that 
day, the price of UFL opened up approximately $13 
per share from its March 5 close of 23 5/8.' 


Within a week after the September 25, 1978 National 
Steel Board of Directors meeting, Newton Korhumel 
told Lee Korhumel that National Steel was 
considering acquiring shares of UFL in the open 
market with the view eventually towards a possible 
acquisition of UFL by National Steel. The two 
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discussed the fact that the information was 
“privileged” and should not be used for their own 
benefit, but that Lee Korhumel might recommend to 
his brokerage customers purchases of UFL stock. In 
early October 1978, Lee Korhumel recommended 
UFL to two of his clients who then purchased 1380 
shares of UFL at an average acquisition price of 24 
1/2 per share. 


Shortly after the January 17, 1979 National Steel 
Executive Committee meeting, Lee Korhumel 
learned from his father of the meeting between UF| 
and National Steel officials. Within a week thereafter, 
three of Lee Korhumel’s customers purchased 2400 
shares of UFL in transactions solicited by Lee 
Korhumel at an average acquisition price of 24 1/4 
per share. After the February 21, 1979 National Steel 
Board meeting, Newton Korhumel told his son that 
the Board of National Steel had approved going 
ahead with an acquisition of UFL and that some 
premium over market would be involved. Thereafter, 
on February 27, 1979, one of Lee Korhumel’s 
customers purchased an additional 1,025 shares of 
UFL on a solicited basis at an average acquisition 
price of 24 1/4 per share. On March 1, 1979, a 
principal of Alm Kane purchased 500 shares of UFL 
after a general discussion with Lee Korhumel about 
UFL. Lee Korhumel did not state his awareness of 
National Steel’s plans to acquire UFL in either this 
conversation or his conversations with any of his 
customers.” 


After the commencement of the Commission's 
investigation, Alm Kane’s compliance officer asked 
Lee Korhumel the basis of his recommendations of 
UFL. Instead of informing the compliance officer 
that he had learned from his father of National 





1On June 18, 1979, the Commission filed a civil 
injunctive action in U.S. District Court for the District 
of Columbia, charging UFL with violations of the anti- 
fraud and proxy provisions of the Exchange Act and 
National Steel with violations of certain reporting 
provisions of the Exchange Act, in connection with 
the UFL-National Steel merger. The defendants 
consented to the entry of judgments of permanent 
injunction without admitting or denying the 
Commission’s allegations. See Lit. Rel. No. 8785. 


2As the following summary of Lee Korhumel’s 
customers’ trades shows, all but one of his 
customers held onto their UFL shares and sold them 
after the announcement of the UFL-National Steel 
merger at a significant profit. 
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Steel’s interest in UFL, Lee Korhumel told the 
compliance officer that he had become interested in 
UFL upon overhearing some telephone 
conversations about that company. Lee Korhumel 
thus failed to inform the compliance officer about 
his knowledge of National Steel’s interest in UFL. 


Newton Korhumel? informed his son, a broker, of the 
details of National Steel’s interest in, and activities 
concerning the acquisition of, UFL, even after being 
informed that his son might recommend UFL to his 





Footnote 2 continued 


Purchase 
date 


10-10-78 400 
10-10-78 50 
10-10-78 
10-10-78 24 3/4 
10-12-78 25 1/4 
10-13-78 25 
1-19-79 24 1/4 
1-19-79 24 1/4 
1-19-79 24 1/4 
1-19-79 24 1/4 
1-22-79 24 1/2 
1-25-79 25 1/4 
2-27-79 21 1/4 
2-27-79 21 1/4 
2-27-79 21 1/4 


# Shares Price Sale date # Shares Price 





24 7/8 
24 7/8 
24 7/8 


12-15-78 400 21 
12-15-78 50 20 7/8 


12-21-78 500 
5-7-79 400 
5-7-79 30 

5-15-79 
4-20-79 
4-30-79 
4-20-79 
5-2-79 

4-20-79 
4-20-79 
4-20-79 
4-20-79 


19 3/4 
S748 
37 1/8 
365 37 

200 37 5/8 
335 37 5/8 
700 SI070 
500 oi 

300 37 3/4 
200 37 5/8 
325 37 5/8 
500 37 5/8 


325 
500 


(All calculations regarding sales after March 6, 
1979, are adjusted to reflect the 5-for-4 stock split 
effected in UFL’s stock in March of 1979.) 


3Newton Korhumel, who is 74 years old, has 
informed the Commission that he has never served, 
nor does he anticipate serving, on the Board of any 
other public company than National Steel Board and 
Executive Committee in April 1979. 


“The Commission reiterates its view that officers and 
directors of companies should not disclose to third 
persons confidential material information about 
planned market activities under the circumstances 
reasonably likely to result in trading on such non- 
public information. 


‘While the firm was aware of Lee Korhumel’s 
association with National Steel, and while he was the 
only Alm Kane employee with such a close 
association with a public company, the firm took no 
effective precautions to ensure that Lee Korhumel 
was not misusing that relationship. 
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customers. As a result, purchases of UFL stock were 
effected without the market's being informed of 
material facts concerning National Steel’s plans 
regarding UFL, and violations of Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder occurred.‘ 


D. 


During the time period covered by the investigation, 
Alm Kane’s compliance procedures were informal 
and not reasonably designed to prevent or uncover 
the type of conduct described above. While the firm 
processed each “outside” salesman’s trades 
(including those of Lee Korhumel), it had no formal 
procedures for ascertaining the basis for substantial 
solicitations by salesmen. The firm had no objective 
standards for determining the extent of solicited 
trades which would trigger an inquiry as to the basis 
for particular solicitations. 


The firm’s compliance manual was_ informally 
prepared, and was not systematically reviewed in 
light of developments in the securities laws or the 
professional literature. It did not deal adequately 
with the range of compliance problems the firm 
could normally expect to face in the regular course of 
business. Further, there was nothing in the 
compliance manual covering the basis upon which 
salesmen could solicit trades. 


As to Lee Korhumel’s solicited trades in UFL, while 
they constituted about 3% of his solicited trades 
from October 1978 through March 1979, and while 
he recommended UFL during that period more often 
than any other single stock, no one at Alm Kane 
questioned Lee Korhumel during this period 
concerning the circumstances of these solicitations, 
including the basis of his recommendations.® 
Moreover, because of Lee Korhumel’s status as an 
outside, part-time salesman, the firm, in the 
absence of some special controls, was particularly 
limited in its ability to supervise his activities 
effectively. It was not until after the commencement 
of the investigation by the Commission that Alm 
Kane took any steps to ascertain the basis of these 
recommendations. 


Il. Findings 

The Commission finds: 

1. Respondent Lee Korhumel wilfully violated 
Section 10(b) of the Exchange Act and Rule 10b-5 


thereunder, in that he recommended that his 
customers purchase shares of UFL stock at a time 
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when he was in possession of material, non-public 
information concerning National Steel’s active 
interest in acquiring UFL, as set forth above. 


2. Respondent Alm, Kane, Rogers & Co. failed 
reasonably to supervise Lee Korhumel and others 
subject to its supervision with a view toward 
preventing violations of Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder, as set 
forth above. 


Ill. Offers of Settlement and Mitigating Factors 


The Respondents have submitted offers of 
settlement in which, without admitting or denying 
the facts or findings set forth herein, they consent to 
the issuance of this Order containing findings and 
imposing the remedial sanctions, hereinafter 
ordered. 


Respondent Alm Kane also has undertaken to 
engage, within a period of twenty-one days, a person 
experienced in the field of securities matters (which 
persons shall not be unacceptable to the 
Commission), to undertake a review of the 
compliance procedures of Alm Kane (as to 
solicitation by its salesmen of purchases and sales of 
securities and as to other matters), and the matters 
set forth in this Order, and to render, within 45 days 
of the date of this Order, a report to Alm Kane 
containing recommendations for changes, if any, in 
Alm Kane compliance procedures, reasonably 
calculated to prevent a recurrence of the matters set 
forth in this Order and to effect appropriate 
supervision of Alm Kane’s registered 
representatives; Alm Kane further undertakes to 
adopt, within fourteen days of the rendering of such 
report, and thereafter maintain, such recommended 
changes as it deems reasonable, and to provide the 
Commission with an affidavit of compliance upon 
the adoption of such changes; and Alm Kane further 
undertakes thereafter periodically to review its 
compliance procedures and make such changes as 
it deems necessary. 


Respondents Alm Kane and Lee Korhumel offer as 
factors in mitigation that none of them has ever been 
the subject of any prior Commission investigation or 
proceeding and that they cooperated with the 
Commission’s investigation. 


IV. Order 


In view of the foregoing, the Commission deems it in 
the public interest that administrative proceedings 
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pursuant to Section 15(b) of the Securities Exchange 
Act of 1934 be instituted, and that the offers of 
settlement of the respondents be accepted. 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Section 15(b) of the Securities Exchange 
Act of 1934 be, and they hereby are, instituted. 


IT IS FURTHER ORDERED that: 


A. Respondent Alm, Kane, Rogers Co., be and is 
hereby censured; and Alm Kane is required to 
comply with the terms of its undertakings set forth 
above and in its Offer of Settlement. 


B. Respondent Lee Korhumel be, and he hereby is, 
censured and suspended from association with any 
broker or dealer for a period of sixty days from the 
date of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16640/March 10, 1980 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 715/March 10, 1980 


Administrative Proceeding File No. 3-5887 


In the Matter of 


DONALD PHELPS MATHESON d/b/a 
DON P. MATHESON & COMPANY 


File No. 8-6251 
801-1588 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that 
administrative proceedings be _ instituted with 
respect to Donald Phelps Matheson (Matheson) 
formerly of Grand Rapids, Michigan, a registered 
investment adviser and broker-dealer, d/b/a Don P. 
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Matheson and Company (Company). Simul- 
taneously with the institution of these proceedings, 
Matheson has submitted an offer of settlement 
which the Commission has determined to accept. 
Solely for the purpose of the instant proceeding and 
any other proceeding brought by the Commission or 
any other governmental or self-regulatory body 
pursuant to Sections 15(b) and 19(h) of the 
Securities Exchange Act of 1934 (Exchange Act), 
Sections 8(b) and 8(d) of the Securities Act of 1933, 
Sections 203(e) and 203(f) of the Investment 
Advisers Act of 1940 (Advisers Act), Section 9(b) of 
the Investment Company Act of 1940, and Section 
14(b) of the Securities Investor. Protection Act of 
1970, and without admitting or denying the findings 
herein, Matheson hereby consents to the findings 
and sanctions set forth below. 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Sections 203(e) and 203(f) of the 
Advisers Act and Section 15(b) of the Exchange Act 
be, and they hereby are, instituted. 


On the basis of the Order for Proceedings and the 
offer of settlement, it is found that: 


1. From on or about July 30, 1976 to on or about 
December 31, 1978, Matheson wilfully violated 
Sections 206(1) and 206(2) of the Advisers Act in 
that he: 


(a) Made an unsuitable investment recom- 
mendation to an advisory client, 


(b) Gave a moratorium on the repayment of a 
promissory note due an advisory client without the 
consent of such advisory client, 


(c) Did not hold a security of an advisory client as 
directed, 


(d) Deprived an advisory client of an opportunity to 
have her funds fully invested, 


(e) Did not disclose that some advisory clients are 


charged lower advisory fees and brokerage 
commissions than other advisory clients. 


2. From on or about July 30, 1976, to on or about 
September 15, 1976, Matheson wilfully violated 
Section 15(c)(3) of the Exchange Act and Rule 15c3- 
3(e)(3) thereunder in that Matheson did not at all 
times accurately make computations necessary to 
determine the amount required to be deposited as 
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specified in Rule 15c3-3(e)(1) into the Special 
Reserve Bank Account. 


3. From on or about July 30, 1976, to on or about 
September 15, 1976, Matheson violated Section 
17(a)(1) of the Exchange Act and Rules 17a-3(a)(2) 
and 17a-3(a)(3) thereunder and Section 204 of the 
Advisers Act and Rules 204-2(a)(2) and 204-2(b)(2) 
thereunder, in that he failed to accurately make and 
keep current certain of the books and records of the 
Company. 


4. During the period from on or about July 30, 1978, 
through November 30, 1978, Matheson wilfully 
violated Section 15(c)(3) of the Exchange Act and 
Rule 15c3-1(d) thereunder in that he permitted the 
total of outstanding principal amounts of the 
Company’s satisfactory subordination agreements 
to exceed 70% of its debt-equity total for a period in 
excess of 90 days. 


5. On or about July 30, 1978, Matheson wil- 
fully violated section 17(a)(1) of the Exchange 
Act and Rules 17a-11(a)(1) and 11(a)(2) there- 
under in that he failed to give telegraphic 
notice on the first day upon which principal 
amounts of satisfactory subordination agree- 
ments exceeded the maximum allowable for a 
period in excess of 90 days and failed to file within 24 
hours Part Il of Form X-17A-5 within the principal 
office of the Commission in Washington, D.C. and 
with the regional office of the Commission for the 
region in which Matheson has his principal place of 
business. 


6. During the period from in or about September 
1977 to in or about September 1978, Matheson 
wilfully violated Section 204 of the Advisers Act and 
Rule 204-1(b) thereunder in that he failed to 
promptly file with the Commission an amendment 
on Form ADV causing information therein to become 
inaccurate. 


7. During the period from in or about September 
1977 to in or about September 1978, Matheson 
wilfully violated Section 15(b) of the Exchange Act 
and Ruie 15b3-1(b) thereunder in that he failed to 
promptly file with the Commission an amendment 
on Form BD causing information therein to become 
inaccurate. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offer of 
settlement. 
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Accordingly, IT IS ORDERED that the Company be, 
and hereby is, suspended from conducting business 
as an investment adviser or broker-dealer and that 
Matheson be, and hereby is suspended from 
associating with any investment adviser or broker- 
dealer for a period of forty-five (45) days effective at 
the opening of business of the second Monday 
following the date of this Order. 


IT IS FURTHER ORDERED that Matheson comply 
with his undertaking to file notice of his withdrawal 
from registration as an investment adviser and 
broker-dealer following the expiration of the 
suspension period. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16641/March 4, 1980 


Administrative Proceeding File No. 3-5807 
In the Matter of 

W.A. PATTERSON, INC., 

WILLIAM A. PATTERSON, 

JACK M. KEKICH 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these administrative proceedings ordered 
pursuant to the Securities Exchange Act of 1934 
(Exchange Act),! Respondents W.A. Patterson, Inc., 
William A. Patterson, and Jack M. Kekich have 
submitted Offers of Settlement which the 
Commission has determined to accept. Solely forthe 
purpose of these proceedings and without admitting 





‘In the Matter of W.A. Patterson, Inc., et al, instituted 
on August 29, 1979. 


7The findings and order herein are not binding on 
any other respondent. 
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or denying the allegations contained in the Order for 
Public Proceedings, W.A. Patterson, Inc., William A. 
Patterson, and Jack M. Kekich have consented tothe 
findings of violations and sanctions set forth below.’ 


On the basis of the Order for Proceedings and the 
Offers of Settlement it is found that: 1) W.A. 
Patterson, Inc. and William A. Patterson wilfully 
violated and wilfully aided and abetted violations of 
Section 7(c)(1) of the Exchange Act and Regulation 
T promulgated thereunder by the Board of 
Governors of the Federal Reserve System, and 
Sections 7(f)(1), 15(c)(3) and 17(a) of the Exchange 
Act and Rules 15c3-1, 17a-3 and 17a-11l 
thereunder, and that W.A. Patterson, Inc., and 
William A. Patterson and failed reasonably to 
supervise other persons subject to their supervision, 
with the view to preventing violations of the 
Exchange Act as alleged is the Order for 
Proceedings; and 2) Jack M. Kekich wilfully violated 
and wilfully aided and abetted violations of Section 
7(c)(1) of the Exchange Act and Regulation T 
promulgated thereunder by the Board of Governors 
of the Federal Reserve System, and Sections 
15(c)(3) and 17(a) of the Exchange Act and rules 
15c3-1, 17a-3 and 17a-11 thereunder and that Jack 
M. Kekich failed reasonably to supervise other 
persons subject to his supervision with a view to 
preventing violations of Section 7(c)(1) of the 
Exchange Act and Regulation T promulgated 
thereunder by the Governors of the Federal Reserve 
System. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement. Accordingly, IT IS ORDERED, that 
effective the date of this order; 


A. The registration of W.A. Patterson, Inc., as a 
broker-dealer is revoked. 


B. William A. Patterson: 


1. Is barred from association with any broker or 
dealer, investment company, investment adviser, or 
transfer agent; and that after the expiration of a two- 
year period he may apply to the Commission to 
become associated with a broker or dealer as a 
supervised employee and not in a supervisory 
capacity. 


2. Is ordered to comply with his undertakings in his 
Offer Settlement as follows: 
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a. In the event he applies to the Commission to 
become associated with a broker or dealer as a 
supervised employee, he shall submit an affidavit 
with his application setting forth that he has 
complied with the provisions of the Commission's 
Order; and 


b. In the event he becomes employed by or 
associated with a broker or dealer, he shall have 
such broker or dealer submit an affidavit to the 
Denver Regional Office of the Commission setting 
forth that he is not in a supervisory position and is not 
an officer or director and that such status will not 
change without prior consent of the Commission. 


C. That Jack M. Kekich: 


1. Is suspended from association with a broker or 
dealer, investment company, investment adviser, or 
transfer agent for a period of 60 days; and thereafter 
suspended for 30 days from such association other 
than as a supervised employee in a non-supervisory 
capacity. 


2. ls ordered to comply with his undertakings in his 
Offer of Settlement as follows: 


a. Submit an affidavit to the Denver Regional Office 
of the Commission at the end of the 60-day period 
setting forth that he has complied with the 
Commission's Order; and 


b. Prior to the time that Kekich becomes employed 
by or associated with a broker or dealer following the 
conclusion of the first 60 days of the sanction period 
and before the end of the 90 day sanction period, he 
undertakes to have such broker or dealer submit an 
affidavit to the Denver Regional Office of the 
Commission to effect that he is employed in a 


supervised position and not in a supervisory 
position, and is not an officer or director and that 
such status will not change before the end of the 90 
day sanction period without the prior consent of the 
Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16642/March 10, 1980 


Administrative Proceeding File No. 3-5888 
In the Matter of 
WILLIAM S. FLEISS 


ORDER INSTITUTING PUBLIC PROCEEDINGS, 
MAKING FINDINGS AND IMPOSING REMEDIAL 
SANCTIONS 


The Commission deems it appropriate in the public 
interest that administrative proceedings pursuant to 
Section 15(b) of the Securities Exchange Act of 1934 
(the “Exchange Act”) be instituted against William S. 
Fleiss (“Fleiss”). The proceedings are instituted to 
determine whether Fleiss willfully violated Section 
10(b) of the Exchange Act and Rule 10b-5 
thereunder and willfully aided and abetted violations 
of Section 17(a) of the Exchange Act and Rule 17a-3 
thereunder. Fleiss is a registered representative in a 
branch office in New York of Shearson Loeb Rhoades 
Inc., a registered broker-dealer. These proceedings 
arise out of certain purchases of securities and 
solicitations of purchases by Fleiss, and record- 
keeping violations. 


Fleiss, simultaneously with the institution of these 
proceedings, and without admitting or denying the 
facts or findings herein has submitted an offer of 
settlement for the purpose of disposing of the issues 
raised in these proceedings. Under the terms of his 
offer of settlement, Fleiss, solely for the purpose of 
settling and terminating this matter, waives the 
institution of formal proceedings, consents to the 
Findings of the Commission and the issuance of this 
Order. 


The Commission has deemed it appropriate and in 
the public interest to accept the offer of settlement 
and accordingly, is issuing this Order. 


|. FINDINGS AND CONCLUSIONS 


Fleiss had an individual client in the investment 
banking business (“Investment Banking Client’) 
who regularly participated in a_ representative 
Capacity in negotiating so-called sale-of-assets 
transactions with companies having publicly held 
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securities.' Through observation of Investment 
Banking Client's trading activities and discussions 
with a second client who had an independent 
relationship with Investment Banking Client, Fleiss 
was able to deduce that Investment Banking Client 
was buying securities of companies that might be 
candidates for such transactions.’ Fleiss received 
information from the second client concerning 
the characteristics of a number of companies with 
whom the Investment Banking Client was 
negotiating. Fleiss purchased and solicited certain 
clients to purchase securities of the same 
companies that had been purchased in his 
Investment Banking Client’s account. Fleiss made 
these solicitations and purchases based upon 
information supplied ‘by the second client of the 
Investment Banking Client’s activities, inferences 
drawn from the Investment Banking Client's 
purchases, or a combination of both of these factors. 
Moreover, Fleiss in soliciting clients to make 


purchases of these securities, advised the client of 
the trading done by the Investment Banking Client. 


Section 17(a) of the Exchange Act and Rule 17a-3 
thereunder require broker-dealers to maintain 
certain records including confirmations, notices of 
debits and credits for securities as well as 
memoranda of all brokerage orders. We find that 
Fleiss violated these provisions by marking order 
tickets for solicited transactions as “unsolicited” and 





‘Pursuant to the pertinent form of “sale of assets” 
transaction, substantially all of the assets of certain 
publicly held companies have been purchased by 
corporations organized for that purpose. As an 
integral part of the transactions, the public company 
whose assets are purchased makes a tender offer for 
all of its common stock at the same price per share 
as received from the sale of the assets. The tender 
offers have been at substantial premiums over the 
market prices prevailing prior to the _ initial 
announcements of agreement in principle 
concerning the transactions. 


2On July 5, 1979 the United States District Court for 
the District of Columbia, in an action instituted by 
the Commission, permanently enjoined the two 
referenced clients of Fleiss, Ira J. Hechler and 
Murray Hirsch, from violating the antifraud 
provisions of the Exchange Act and ordered them to 
comply with their undertakings to disgorge certain 
profits from certain transactions in securities. See 
Litigation Release No. 8811/July 5, 1979. See also 
Exchange Act Release No. 15994/July 5, 1979. 
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failing to note on order tickets the exercise of 
discretion where applicable. 


Based upon the foregoing, the Commission finds 
that Fleiss willfully violated Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder and 
willfully aided and abetted violations of Section 
17(a) of the Exchange Act and Rule 17a-3 
thereunder. 


Shearson’s conduct 


The Commission is concerned that Shearson’s 
established supervisory procedures were not 
sufficiently applied to Fleiss. Shearson required its 
registered representatives to maintain certain books 
and records, including portfolio books, showing 
each customer's portfolio, and cross-reference 
books identifying customers holding particular 
securities, and required periodic examination of 
these books by branch office managers. The 
Shearson branch office managers assigned to Fleiss’ 
office were aware that Fleiss was not maintaining 
these books on a current basis. This plus a 
significant turnover of branch managers in the 
branch office contributed to Shearson’s failure to 
detect Fleiss’ violative conduct. 


Il. OFFERS OF SETTLEMENT 


Fleiss has submitted an offer of settlement in which 
he has undertaken to adopt certain procedures 
designed to assure future compliance with the 
Securities Act of 1933 and the Securities Exchange 
Act of 1934. Shearson, although not a respondent in 
these proceedings, has undertaken adequately to 
supervise Fleiss in order to monitor compliance with 
his undertakings. 


Ill. ORDER 


In view of the foregoing, the Commission deems it 
appropriate in the public interest that administrative 
proceedings pursuant to Section 15(b) of the 
Exchange Act be instituted and that the offer of 
settlement be accepted. 


According, IT IS ORDERED that proceedings 
pursuant to Section 15(b) of the Exchange Act be, 
and they hereby are, instituted. 


ITR IS FURTHER ORDERED that Fleiss is censured 


and ordered to fully comply with the undertakings 
contained in his offer of settlement. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16643/March 11, 1980 


The Securities and Exchange Commission 
announced, pursuant to Section 12(k) of the 
Securities Exchange Act of 1934 (“Exchange Act”), 
the single ten day suspension of exchange and over- 
the-counter trading for the period commencing at 
9:30 a.m. (EST) on March 11, 1980 and terminating 
at midnight (EST) on March 20, 1980 of the 
securities of McDowell Enterprises, Inc. 
(‘McDowell’), a Tennessee corporation with 
principal executive offices located at 301 Plus Park 
Boulevard, Nashville, Tennessee 37217. 


The Commission ordered the suspension of trading 
in McDowell's securities because of questions which 
have been raised concerning an undisclosed 
accumulation of asignificant block of the company’s 
outstanding common stock by an undisclosed group 
of investors and unexplained market activity in the 
company’s common stock. 


The Commission cautions brokers, dealers, 
shareholders and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be aware 
of the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension, no quotation may be entered unless and 
until they have strictly complied with all the 
provisions of such rule. If any broker or dealer has 
any questions as to whether or not he has complied 
with such rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himself with such rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
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violation of such rule, the Commission will consider 
the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16644/March 11, 1980 


BROKER-DEALER RECORDKEEPING 
REQUIREMENTS 


ACTION: Proposed rule. 


SUMMARY: The Commission is proposing for public 
comment an amendment to its recordkeeping 
requirements under Rule 17a-4. There is now no 
Commission rule which governs the furnishing of 
copies of the records of brokers and dealers to 
Commission representatives. Despite the statutory 
authority of the Commission, some brokers and 
dealers have refused to supply copies of their 
records when so requested by Commission 
representatives. The proposed amendment would 
clarify the authority of the Commission staff to 
receive copies of documents required to be made or 
preserved by Rules 17a-3 or 17a-4. 


DATE: Comments should be received by April 18, 
1980. 


ADDRESSES: All comments should be submitted in 
triplicate and directed to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Comments should refer to File No. S7-825 and will 
be available for public inspection at the 
Commission's Public Reference Room, Room6101L 
Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: JoAnn 
Zuercher, Division of Market Regulation, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. (202) 272-3114. 


SUPPLEMENTARY INFORMATION: Section 17(a)(1) 
of the Securities Exchange Act as amended by the 
Securities Acts Amendments of 1975 requires 
members of national securities exchanges and 
registered brokers and dealers to make and keep for 
prescribed periods such records and furnish such 
copies thereof as the Commission by rule 
prescribes.' Section 17(b) of the Act provides that all 





115 U.S.C. 78q(a). 
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records required to be made or kept are subject at 
any time to reasonable examinations by 
representatives of the Commission. 


Rules 17a-3 and 17a-4 adopted pursuant to Section 
17 of the Act require that specified records be made 
and preserved by certain exchange members, 
brokers and dealers. There is now no Commission 
rule which governs the furnishing of copies of the 
records of brokers and dealers to Commission 
representatives. Despite the statutory authority of 
the Commission,? some brokers and dealers have 
refused to supply copies of their records when so 
requested by Commission representatives. 


The proposed addition to Rule 17a-4 is intended to 
clarify the authority of the Commission staff to obtain 
copies of documents made or preserved under 
Rules 17a-3 or 17a-4. 


STATUTORY BASIC AND COMPETITIVE 
CONSIDERATIONS 


The Securities and Exchange Commission, acting 
pursuant to the Securities Exchange Act of 1934 and 
particularly Section 17, hereby proposes for public 
comment an amendment to Rule 17a-4 (17 CFR 
240.17a-4) clarifying the entitlement of 
representatives of the Commission to receive true, 
complete and legible copies of documents required 
to be made or preserved under Rules 17a-3 and 17a- 
4. 


It appears to the Commission that no burden will be 
imposed on competition by adoption of this 
amendment. If there is any burden on competition, it 
is necessary and appropriate in furtherance of the 
purposes of the Act, particularly in furtherance of the 
Commission’s obligation to protect investors. 


TEXT OF AMENDMENTS 


Accordingly, it is proposed to amend 17 CFR 240 by 





2As the Commission stated in Securities Exchange 
Act Release No. 16278 (October 12, 1979), 18 SEC 
Docket 670, subsection 17(b) of the Securities 
Exchange Act makes clear that “the authority to 
examine records would include the authority to 
make or require copies of such records.” (Report of 
the Committee on Banking, Housing and Urban 
Affairs, to accompany S.249, 94th Cong; Ist Sess., 
Senate Report No. 94-75, at p. 120, 18 SEC Docket at 
671). 
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adding paragraph (j) to §240.17a-4 to read as 
follows: 


§240.17a-4 Records to be preserved by certain 
exchange members, brokers and dealers. 


* * KK * 


(j) Every member, broker or dealer subject to this 
section shall furnish promptly to examiners or other 
representatives of the Commission such legible, true 
and complete copies of those records of the 
member, broker or dealer, required to be preserved 
under this section, as requested by such 
representatives. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16645/March 13, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6197/March 13, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16646/March 13, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6198/March 13, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16647/March 13, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6199/March 13, 1980 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16648/March 13, 1980 


Administrative Proceeding File No. 3-5890 
In the Matter of the 
PHILADELPHIA STOCK EXCHANGE, INC. 


ORDER INSTITUTING PROCEEDINGS, MAKING 
FINDINGS AND IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate in the public 
interest and for the protection of investors that 
proceedings be instituted against the Philadelphia 
Stock Exchange, Inc. (“PhIx”) pursuant to Section 





1Section 19(h) provides: 


“The appropriate regulatory agency for a self- 
regulatory organization is authorized, by order, if in 
its opinion such action is necessary or appropriate in 
the public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of this title, 
to suspend for a period not exceeding twelve months 
or revoke the registration of such self-regulatory 
organization, or to censure or impose limitations 
upon the activities, functions, and operations of 
such self-regulatory organization, if such 
appropriate regulatory agency finds, on the record 
after notice and opportunity for hearing, that such 
self-regulatory organization has violated or is unable 
to comply with any provisions of this title, the rules or 
regulations thereunder, or its own rules or without 
reasonable justification or excuse has failed to 
enforce compliance.” 


*Section 19(g) of the Exchange Act provides in 
relevant part that: 


“Each self-regulatory organization shall comply with 
the provisions of this title, the rules and regulations 
thereunder, and its own rules, and (subject to the 
provisions of section 17(d) of this title, paragraph (2) 
of this subsection, and the rules thereunder) absent 


reasonable 
compliance— 
(A) inthe case of a national securities exchange, with 
such provisions by its members and persons 
associated with its members.” 


justification or excuse enforce 


‘Rule 11Ac1-1(b) of the Exchange Act. See 17 CFR 
240.11Ac1-1(b). 
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19(h) of the Securities Exchange Act .of 1934 
(“Exchange Act”)! to determine whether the 
Exchange violated Sections 11A(c)(1) and 19(g) of 
the Exchange Act and Rule 11Ac1-1 promulgated 
thereunder. 


Simultaneously with the institution of these 
proceedings the Phlx has submitted an Offer of 
Settlement for the purpose of disposing of the issues 
raised in these proceedings. The Phix, solely for the 
purpose of these proceedings, without admitting or 
denying the facts or findings set forth herein, 
consents to the findings contained herein and 
sanctions imposed by this Order. 


The Commission has determined that it is 
appropriate and in the public interest to accept the 
Offer of Settlement of the Phix and, accordingly, 
issues this Order. 


The Phix is a national securities exchange registered 
with the Commission pursuant to Section 6(a) of the 
Exchange Act. The Phix is a member-organization 
which exercises the powers granted to it and is 
required to meet the obligations imposed upon it as 
a self-regulatory organization by the Exchange Act. 
The Phlix operates a stock trading floor, an options 
trading floor and a clearing corporation in 
Philadelphia, Pennsylvania. 


This proceeding concerns the failure of the Phix to 
comply with the Commission’s quotation rule and 
also its failure without reasonable justification or 
excuse, to enforce compliance by its members and 
persons associated with its members with (1) the 
Commissions’s quotation rule and the exchange’s 
own quotation reporting rule; (2) the exchange’s 
options position limit rule; (3) the exchange’s option 
spread parameter rules; and (4) the exchange’s 
rules regarding registered options traders quarterly 
trading requirements.? 


II. 
Rule 11Ac1-1—The Quotation Rule 


Rule 11Acl-13 under the Exchange Act became 
effective August 1, 1978, and requires that every 
national securities exchange and national securities 
association establish and maintain procedures to 
collect, process and make available to vendors 
quotations (including size) in securities as to which 
last sale information is reported in the consolidated 
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transaction reporting system. The Rule also requires 
that every “responsible broker or dealer’’* promptly 
communicate to his exchange or association, his 
bids, offers and quotation sizes.° 


The Commission has repeatedly stressed that Rule 
11Acl-1 is an essential element of the national 
market system.® In its March 1979 report on the 
“Development of a National Market System,” the 
Commission noted that one of the major national 
market system developments during 1978 was the: 


implementation of a Commission rule [Rule 
11Ac1-1] requiring all market centers to collect 
and make available “firm’’ quotation 
information (including size) to securities 
information vendors for dissemination to mar- 
ket professionals and the investing public. . . 
[A] functioning consolidated quotation system, 
long considered a cornerstone of a national 
market system, has become operational and 
quotation information for reported securities is 
now an integral part of the nation’s securities 
market.’ 


Rule 11Acl-1, however, can only act as the 
foundation for other national market system 
facilities if the rule is scrupulously observed by all 


market participants and effectively enforced by the 





‘Paragraph (a)(3)(i) of the Rule 11Ac1-1 defines the 
term “responsible broker or dealers” to include any 
member of an exchange who communicates to 
another member of such exchange, at the location 
(or locations) designated by such exchange for 
trading in a reported security, a bid or offer for such 
reported security, as either principal or agent. 


5Securities Exchange Act Release No. 15671 (March 
22, 1979). 


®Section 11A of the Exchange Act directed the 
Commission to facilitate the establishment of a 
national market system for securities. 


7See Securities Exchange Act Release No. 16214 
(September 21, 1979). 


8id. at 7. 
°Phix Rule 105, CCH PBW Stock Exchange, Inc. 


Guide 2105. Phix Rule 105 was promulgated in order 
to implement the Commission’s Rule 11Ac1-1. 
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self-regulatory organizations. Accurate, complete 
and timely quotation information which is 
continuously collected and disseminated by each 
self-regulatory organization, is essential to assist 
public investors in achieving the best possible 
execution of their orders. Moreover, as the 
Commission has previously stated,® the 
effectiveness of any intermarket linkage system is 
dependent on the quality and reliability of the 
quotation information disseminated. Unless market 
participants are confident that the displayed 
quotation information is accurate, complete and 
timely, they will be unwilling to send orders through 
an intermarket linkage system for fear of missing the 
market if they fail to receive an execution at the 
displayed price. 


The Phix failed to establish and maintain adequate 
procedures and mechanisms necessary to collect, 
process, and make available quotations from its 
members and repeatedly failed to take appropriate 
actions to enforce compliance by its members with 
the Rule, as well as its own quotation reporting rule.° 
During the relevant time period, certain necessary 
quotation information concerning securities traded 
on the Phix was unavailable to the investing public. 


As early as August 1978, representatives of the Phix 
were aware that quotations in a number of instances 
were not displayed by quotation vendors for certain 
of the stocks traded on that Exchange. Further 
monitoring by the PhIx staff of asample of Phix stock 
trading disclosed continuous instances of failure to 
disseminate quotations during 1978, ranging from 
as few as 42 instances in September 1978 to as 
many as 184 instances in December, 1978. 


In January 1979, the Phix staff began to review all 
stocks traded on the Phlix for quotation rule 
compliance. As a result the Phix found the following 
number of missing quotations: 192 in January, 179 
in February, 157 in March, and 167 in April. In 
addition, the Phix staff began reviewing the Phix 
equity trading reports and recording the number of 
transactions which occurred while quotations were 
absent. As a result of this process the Phix found the 
following number of transactions: 484 in January, 69 
in February, 499 in March and 731 in April. 


While members of the Phix staff assigned to monitor 
compliance repeatedly called the violations to the 
attention of the specialists involved, no systematic 
review of the number of violations of particular 
specialists were undertaken until January 1979, at 
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which time the Commission staff was making 
inquiries into the subject. Substantial violations by 
several specialists continued until early June, 1979. 
Phix staff members had engaged in efforts to bring 
about specialists’ compliance earlier. However, 
these efforts were not pursued vigorously and 
nothing in the nature of formal disciplinary steps 
were initiated against specialists in default until late 
June 1979.'° 


Il. 
A. Options Trading Rule Compliance 
Option Position Limits 


Phix Rule 1001 established a “same side of the 
market” position limit of 1000 option contracts for 
exchange members in option classes listed on the 
Phix. This rule is administered by the Committee on 
Options!! which may grant temporary exemptions 
whenever a “specialist reasonably anticipates that 
he may exceed such option limits in the 


performance of his function of assisting in the 
maintenance of a fair and orderly market. . .” 
Exemptions to Rule 1001 were usually granted in 
250 contract increments for 2 to 10 trading days. 


During 1978 and 1979, Phix options specialists 
requested position limit exemptions by submitting a 
“Rule 1001 Exemption Form” to the surveillance 
staff of the Phix. This form required that the 
specialist specify his position in each option series 
and in the underlying common stock for the class in 
which the exemption was requested. The form also 
required an explanation by the specialist of the 
reasons for the request. 


The Committee on Options routinely approved 
exemption requests from specialists without 





lOAt various times during the relevant period, the 
Commission's staff expressed concern about the 
number of missing quotations and the fact that a 
large number of transactions had occurred absent 
current quotation information. 


"The Committee on Options is composed of 
members of the PhIx and has the responsibility for 
administering exchange rules governing the options 
floor and disciplining members. 


2Not until late 1979 did the Phlx take action to 
control the granting of position limit exemptions. 
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exercising reasonable care to assure that the 
requested exemptions were warranted, and as a 
result minimized the effectiveness of the rule. 
Explanations provided were vague, e.g., ‘to facilitate 
public order flow” or “to maintain a fair and orderly 
market.” In one instance the Committee on Options 
both approved continuous extensions of exemptions 
from the limit and also increased the size of the limit 
exemption in one options class for a specialist 
member continuously from December 12, 1978 
through October 10, 1979. Similar extensions 
ranging from 40 days to 80 days in duration were 
granted in all six option classes in which another 
member specializes. During the period of January 1, 
1979 through June 12, 1979, four of the seven Phix 
option specialists units received similar “rollover” 
exemptions from the position limit rule. One 
specialist was allowed to increase a position to 5000 
contracts, five times the normal limit.!? 


B. Option Quotation Spread Parameters 


Phix Rule 1014(c) governs the maximum difference 
between the bid and offer of an option series. The 
size of the allowable quote spread varies with the 
price range of the option series involved. On October 
26, 1978 and in each calendar quarter thereafter, 
the Exchange's surveillance department presented 
the Committee on Options of the Phix with a list of 
numerous violations of spread rule violations 
accumulated for each option for each month of the 
preceding quarter. 


The Committee on Options called the October 1978 
report to the attention of all options specialists units 
since each unit had apparently violated the spread 
rule during August and September 1978. Several of 
the specialist units involved attributed these 
apparent violations to error or misunderstanding. On 
January 30, 1978 the Phlx amended the provisions 
of its Rule 1014(c) relating to allowable option quote 
spreads by requiring narrower quote spreads and 
thereby making the Rule more strict than it had been 
previously. In June 1979 the Rule was again 
amended and the original quote spread parameters 
were reinstated. On the basis of explanations offered 
by the specialists involved, a letter of caution was 
sent to each specialist unit. 


Information that the Phlix staff presented to the 
Committee on Options indicated that numerous 
violations of the quote spread rule had occurred 
during the period August 1978 through April 1979. 
Despite the magnitude of these continued violations, 
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the Phix took no further disciplinary action against 
the responsible members. 


C. Registered Option Traders-Quarterly 
Requirements 


Phix Rule 1014 establishes certain performance 
requirements for Registered Options Traders which, 
in turn, assures the Phix and the public of a 
minimum level of liquidity and price continuity. The 
Rule accomplishes this goal by requiring Registered 
Options Traders to be on the options trading floor, to 
engage in transactions, and to concentrate their 
transactions in certain assigned options classes. 
The performance of several Registered Options 
Traders did not meet the concentration standards 
established in the Rule. Furthermore, the Committee 
on Options routinely approved requests from 
Registered Options Traders to reassign their primary 
option classes without adequately analyzing the 
performance of the Registered Options Traders or 
the effect on the options market of the requested 
change. 


IV. 
Findings 


As discussed herein, the Commission finds that the 
Phix violated Sections 11A(c)(1) of the Exchange Act 
and Rule 11Acl-1 promulgated thereunder. The 
Commission also finds that the PhIx violated Section 
19(g) of the Exchange Act, in that, without 
reasonable justification or excuse, the exchange 
failed to enforce Rule 11Ac1-1, and Phix Rules 105, 
1001, and 1014. 


V. 
Offer of Settlement 


In its Offer of Settlement the Phix represents that it 
has made and has undertaken to make, extensive 
revisions in organizational structure, personnel, 
commitment of resources, programs, policies and 
procedures designed to strengthen its market 
surveillance and enforcement capabilities. These 
revisions include: transferring responsibility for all 
proceedings relating to disciplinary matters to a 
single committee, the Committee on Business 
Conduct; the creation of several new staff positions 
and the addition of personnel with market 
surveillance and enforcement responsibilities; the 
development of new guidelines, procedures and 
controls for the opening, closing and referral of 
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inquiries and investigations; development of a 
number of new procedures for handling of requests 
for position limit exemptions; revision of standards 
for granting reassignment of Registered Options 
Traders and development of a number of new 
category reports to identify automatically trading 
infractions which were previously detected 
manually. The Phix further undertakes to implement 
and maintain the foregoing procedures and policies. 
Phix also undertakes to conduct its surveillance and 
enforcement activities in accordance with 
procedures already adopted or to be adopted, 
maintained and implemented pursuant to this 
Order. 


Vi. 
Order 


Based on the foregoing, and after due consideration 
of all the circumstances, the Commission has 
determined that it is appropriate in the public 
interest and for the protection of investors to 
institute these proceedings and accept the Offer of 
Settlement of the Phix. Accordingly IT |S ORDERED 
that proceedings pursuant to Section 19(h) of the 
Exchange Act be and hereby are instituted: 


IT IS FURTHER ORDERED that the Phix be and 
hereby is censured; and that the Phix fully comply 
with the undertakings contained in its Offer of 
Settlement. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16649/March 13, 1980 


NOTICE OF FILING AND OF SUMMARY 
EFFECTIVENESS OF PROPOSED RULE CHANGE BY 
NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-80-9 

Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. §78s(b)(1) (the 
“Act’), notice is hereby given that on March 11, 
1980, the New York Stock Exchange, Inc. (“NYSE”) 
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filed with the Commission copies of a proposed rule 
change to implement, on a pilot basis, operational 
procedures for an Opening Automated Report 
Service (“OARS”) designed to facilitate more 
efficient and accurate reporting of market orders in 
individual stocks received by the NYSE through 
DOT! prior to the opening of trading in those stocks. 
The pilot program is designed for the testing of 
OARS’ five basic functions under actual trading 
conditions. These functions are: 


1) OARS would store—but not deliver to the trading 
post—individual pre-opening market orders of 100 
to 299 shares; 


2) OARS would continuously tabulate these orders; 
matching buy and sell interest and calculating any 
remaining imbalance; 


3) OARS would inform the specialist of the tabulated 
buy/sell interest and imbalance; both at pre- 
determined intervals and upon request; 


4) OARS would electronically receive the opening 
price inastock via a single mark-sense card from the 
specialist; at which point 100-299 share market 
orders transmitted to the NYSE no longer would be 
directed to OARS, but would be directed to the DOT 
printers on the Floor as usual; and, 


5) OARS would automatically—upon receipt of the 
opening price—disburse machine-generated 
reports to member firms for each stored order in that 
stock within a matter of seconds.’ 


The OARS program, which is scheduled to 
commence on March 14, 1980, in 10 stocks, is 





“DOT” is the acronym for the NYSE’s Designated 
Order Turnaround System, an application of the 
Common Message Switch which permits NYSE 
members to route market orders and day limit 
orders on an automated basis directly to the 
appropriate specialist on the NYSE trading floor. 


*Machine-generated execution reports would use 
new universal contra sides—OPG (for specialists) 
and OPN (for all other members)—in comparing and 
clearing OARS assisted trades. 


3In securities assigned to OARS, the system will be 
use for normal openings, delayed openings and 
reopenings. 
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designed to achieve important new systems 
efficiencies which would (i) materially assist 
specialists in arranging the opening transactions in 
their assigned stocks through effective automation 
of several clerical tasks at the trading post for the 
critical period just prior to the opening,? (ii) improve 
reporting of completed trades through immediate 
dissemination of execution reports upon the 
opening of trading, and (iii) result in fewer 
questioned trades at the opening and, thus, would 
promote more efficient and accurate clearing and 
settlement of securities transactions. 


According to the NYSE, OARS should better enable 
the exchange to carry out the purposes of the Act, 
including the maintenance of fair and orderly 
markets, the fostering of competition and 
cooperation with persons engaged in settling and 
processing information with respect to transactions 
in securities and facilitating transactions in 
securities. In addition, the NYSE has stated that 
OARS will introduce new data processing and 
communications techniques which should result in 
a more efficient and effective market operation 
consistent with the objectives of Section 
11A(a)(1)(B) of the Act. Finally, according to the 
NYSE, OARS is consistent with and should advance 
the purposes of Section 17A(a)(1) of the Act, 
including the prompt and accurate clearance and 
settlement of securities transactions and the 
introduction of more efficient procedures for the 
clearance and settlement operation. 


The foregoing rule change has been put into effect 
summarily, pursuant to Section 19(b)(3)(B) of the 
Securities Exchange Act of 1934, as it appears tothe 
Commission that summary effectiveness is 
necessary for the maintenance of fair and orderly 
markets and the protection of investors in that the 
increased efficiency and accuracy that should result 
from OARS may be critical should sustained periods 
of increased volume of trading continue to be 
experienced on the NYSE. Moreover, by decreasing 
the number of questionable trades, the OARS 
program should help to alleviate back office 
problems that may be generated by an increased 
volume in trading. For these reasons the 
Commission believes that the OARS program should 
be tested at the earliest possible date. 


At any time within 60 days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the proposed rule change if it 
appears to the Commission that such action is 
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necessary or appropriate in the public interest, for 
the protection of investors, or otherwise in 
furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 17, 1980. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 30 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE-80-9. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16650/March 13, 1980 


In the Matter of 


MIDWEST STOCK EXCHANGE, INCORPORATED 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE-79-21) 
ORDER APPROVING PROPOSED RULE CHANGE 


On November 16, 1979,'! the Midwest Stock 
Exchange, Incorporated (‘MSE’) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 USC. 
78(s)(b)(1) (“Act”) and Rule 19b-4 thereunder, 
copies of a proposed rule change which would delete 
from the Rules and Practices for Trading on the MSE 
the requirement that specialists match at least one 
side of the primary market quotation for each stock 
in which they are registered as specialists. In 
addition, the proposal would delete from the MSE 
Rules current Article XX, Rule 34, pertaining to the 
MSE Agency Execution System (“MAX”), and would 
substitute a new Rule 34 governing the MSE 
Guaranteed Execution System (“BEST System”). 
The BEST System would require MSE specialists to 
guarantee execution, according to a prescribed 
formula, of all agency market and limit orders of 
between 100 and 399 shares for dually traded 
securities in which they are registered. Specifically, 
market orders entered into the system would be 
filled at the best consolidated quote system bid ona 
sell order, or the best consolidated quote system 
offer on a buy order. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16657, 
February 5, 1980) and by publication in the Federal 
Register (45 FR 9425, February 12, 1980). No 
comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 





IThis rule filing was amended by Amendment No. 1 
to SR-MSE-79-21 filed with the Commission on 
January 24, 1980. 
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Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6, 
specifically subsection (b)(5) thereof relating to the 
facilitation of transactions in securities and the 
removal of impediments to a national market 
system, and the rules and regulations thereunder.’ 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21447A/March 13, 1980 


In SEC Docket Volume 19 No. 10 dated March 11, 
1980 at page 765 the effective date of the rule and 
report form published in that release was given as 
January 1, 1980. The effective date should be 
January 1, 1981. 








“Approval of the proposed rule change would not 
alter the responsibility of the MSE and its specialists 
to comply with Rule 11Ac1-1 [17 CFR 240.11Ac1-1] 
under the Act, the Commission’s “Quote Rule.” 
Specifically the Commission has previously stated 
that if a market maker continuously communicates 
quotations which do not reflect its actual market, 
that activity would constitute a violation of Rule 
11Acl-1 and the issuance of fictitious quotations 
within the meaning of Section 15(c)(2) of the Act. 
See Securites Exchange Act Release No. 14415 
(January 26, 1978) 43 FR 4342, 4347. 


882/SEC DOCKET 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21469/March 7, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6196/March 7, 1980 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21470/March 10, 1980 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 


THE POTOMAC EDISON COMPANY 
Downsville Pike 
Hagerstown, Maryland 27140 


WEST PENN POWER COMPANY 
Cabin Hill 
Greensburg, Pennsylvania 15601 


(70-6396) 


NOTICE OF PROPOSAL BY ELECTRIC UTILITY 
SUBSIDIARIES TO ISSUE AND SELL COMMON 
STOCK TO PARENT HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (“Allegheny”), a registered holding 
company, and three of its electric utility 
subsidiaries, Monongahela Power Company 
(‘Monongahela’), The Potomac Edison Company 
(“Potomac Edison”) and West Penn Power Company 
(“West Penn”) have filed a joint application- 
declaration and an amendment thereto with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’), designating Sections 
6, 7,9, 10 and 12 of the Act and Rule 50 promulgated 
thereunder as applicable to the proposed 
transactions. All interested persons are referred to 
the application-declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 
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At present all the outstanding common stock of 
Monongahela, Potomac Edison and West Penn is 
owned by Allegheny. Those subsidiaries propose to 
issue and sell to Allegheny from time to time through 
December 31, 1980, and Allegheny proposes to 
acquire, additional common shares of the 
subsidiaries. In order to make such sale to 
Allegheny, Potomac Edison will be required to 
increase the number of its authorized common 
shares from 9,625,000 shares to 10,375,000 shares. 
The number of shares to be issued by each 
subsidiary and the consideration to be received are 
as follows: 


Subsidiary and 
Title of Issue 
Monongahela 

Common Stock—$50 par 
Potomac Edison 

Common Stock—no par 
West Penn 

Common Stock—no par 


Maximum No. Cash 
of Shares Consideration 





500,000 $25,000,000 


1,250,000 $25,000,000 


1,000,000 $20,000,000 
The net proceeds of the issuance and sale of 
common stock by Monongahela, Potomac Edison 
and West Penn will be used by each of them to 
operate their businesses as utilities, including the 
payment or prepayment of short-term debt 
outstanding and the continuation of their 
construction programs. It is expected that 
Monongahela will have $17 million; Potomac Edison, 
$22 million; and West Penn, $50 million of short- 
term debt outstanding on April 30, 1980. For the year 
1980 gross construction expenditures, are 
estimated to be approximately $71 million in the 
case of Monongahela, $68 million in the case of 
Potomac Edison, and $137 million in the case of 
West Penn. 


Allegheny proposes to obtain the additional funds 
necessary to purchase the aforesaid common stock 
of Monongahela, Potomac Edison and West Penn 
from internal cash generation, short-term 
borrowings and the issuance and sale of other 
securities. As of November 30, 1979 Allegheny had 
no short-term debt outstanding. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transaction are 
estimated at $5,500. Various of proposed 
transactions are subject to the jurisdiction of the 
West Virginia Public Service Commission, the Ohio 
Public Utilities Commission, the Maryland Public 
Service Commission, the State Corporation 
Commission of Virginia, and the Pennsylvania Public 


Volume 19, No. 12, March 25, 1980 


Utility Commission. It is stated that no other state or 
federal regulatory authority, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 3, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as amended or as it may be 
further arnended, may be granted and permitted to 
become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21471/March 10, 1980 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6401) 

ORDER AUTHORIZING CHANGE IN UNSECURED 
DEBT LIMITATION AND SOLICITATION OF PROXIES 
IN CONNECTION THEREWITH 
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George Power Company (“Georgia”), an electric 
utility subsidiary company of The Southern 
Company (“Southern”), a registered holding 
company, has filed a declaration and an amendment 
thereto with this Commission pursuant to Sections 
6(a), 7, and 12(e) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 62 and 65 
promulgated thereunder regarding the following 
proposed transactions. 


Georgia states that the terms of its preferred stock, 
as set forth in its Charter, provide that, except for 
limited specified purposes or except with the 
affirmative vote in favor thereof of the holders of at 
least a majority of the shares of the preferred stock at 
the time outstanding, the amount of securities 
representing unsecured indebedness having 
maturities of less than ten years as defined in the 
Charter (“short-term debt”) which Georgia may 
issue or assume Shall not exceed 10% of its other 
capitalization, namely the sum of (a) the total 
principal amount of all bonds and other securities 
representing secured indebtedness issued or 
assumed by Georgia and then to be outstanding and 
(b) the capital and surplus of Georgia (paid-in, 
earned, and other, if any) as stated on its books of 
account. 


Georgia states that on March 5, 1975, the holders of 
a majority of the outstanding preferred stock 
authorized Georgia, until July 1, 1980, to issue or 
assume unsecured short-term debt as above 
defined in excess of such 10% limitation, provided 
that (a) none of such additional short-term debt 
outstanding on July 1, 1980, shall mature on or after 
January 1, 1981, and (b) the company’s total 
indebtedness represented by unsecured securities 
shall at no time exceed 20% of its other 
capitalization, as above defined. Such action was 
authorized by order of this Commission dated 
January 13, 1975 (HCAR No. 18765). 


Georgia now intends to submit to the holders of its 
outstanding preferred stock a proposal that Georgia 
be authorized, for a further period of 5 years, until 
July 1, 1985, to issue or assume unsecured short- 
term debt in excess of the 10% limitation, provided 
that (a) none of such additional short-term debt 
outstanding on July 1, 1985, shall mature on or after 
January 1, 1986, and (b) the company’s total 
indebtedness represented by unsecured securities 
shall at no time exceed 20% of its other 
Capitalization, as above defined. The exercise by 
Georgia of any privilege altering the rights of its 
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security holders is subject to the jurisdiction of this 
Commission. 


Georgia plans to submit the proposed change in its 
unsecured debt limitation to the holders of its 
preferred stock for their approval at a special 
meeting to be held on April 30, 1980. Georgia 
additionally proposes to solicit proxies regarding 
such matter from the holders of its preferred stock. 
The affirmative vote of at least a majority of the 
shares of preferred stock at the time outstanding is 
required by Georgia’s Charter to adopt the proposal. 


Georgia expects to finance its construction program, 
to the extent possible, from the sales of first 
mortgage bonds and preferred stock, from the 
receipt of common equity contributions from The 
Southern Company, from asset sales, from 
arrangements with public authorities for the sale by 
them of revenue bonds, from leasing, and from 
internal sources. It is stated, however, that from time 
to time interim financing by means of short-term 
borrowings may be required during periods when 
Georgia is unable to satisfy the earnings coverage 
requirements contained in its mortgage and Charter 
for the issuance of additional first mortgage bonds 
and preferred stock; when The Southern Company is 
unable to make sufficient equity contributions; or 
when long-term securities rates are unattractive. 
Accordingly, Georgia believes it is desirable that it 
have maximum flexibility in respect of such 
borrowings, since borrowings in excess of the 10% 
Charter limitation may be required to avoid costly 
disruptions inthe company’s construction program. 


No state commission and no federal commission, 
other thanthis Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of the declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21407), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
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declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
62 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21472/March 10, 1980 


In the Matter of 


NEW ORLEANS PUBLIC SERVICE INC. 
MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


(70-6404) 


ORDER AUTHORIZING ISSUANCE AND SALE BY 
SUBSIDIARY OF COMMON STOCK TO HOLDING 
COMPANY AND OF PREFERRED STOCK AT 
COMPETITIVE BIDDING 


New Orleans Public Service Inc. (“NOPSI”), an 
electric utility subsidiary company of Middle South 
Utilities, Inc. (“Middle South”), a registered holding 
company, and its public-utility subsidiary company, 
New Orleans Public Service Inc., have filed an 
application and amendments thereto with this 
Commission pursuant to Sections 6(b), 9(a), and 10 
of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50 promulgated thereunder 
regarding the following proposed transactions. 


NOPSI proposes to issue and sell up to 150,000 
shares of a new series of its preferred stock, $100 
par value, subject to the competitive bidding 
requirements of Rule 50 under the Act. The new 
preferred stock will be created by appropriate 
corporate action and, except as to designation, 
dividend rate, redemption prices, and the terms and 
amount of sinking fund requirements for the 
purchase or redemption of shares of the new 
preferred stock, will have the same characteristics 
as, and rank pari passu with, the presently 
outstanding preferred stock of NOPSI. 
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The dividend rate of the new preferred stock (which 
will be a multiple of 1/25th of 1%), the price to be 
paid to NOPSI (which will be not less than $100 nor 
more than $102.75 per share, plus accrued 
dividends, if any), and the amount per share to be 
paid by the company to the successful bidder or 
bidders will be determined by competitive bidding. 
The terms of the new preferred stock will also 
include provisions for a sinking fund designed to 
redeem at $100 per share, plus accumulated 
dividends, 7,500 shares on each March 1 
commencing in the year 1985, with NOPSI having a 
non-cumulative option to redeem an additional 
7,500 shares on each March 1 during the sinking 
fund redemption period. 


NOPSI also proposes to issue and sell to Middle 
South, and Middle South proposes to acquire, 
1,000,000 shares of NOPSI’s common stock having 
a par value of $10 per share (“additional common 
stock”) at a cash purchase price of $10 per share, or 
$10,000,000 in the aggregate. NOPSI’s Charter 
presently provides for 6,000,000 authorized shares 
of common stock having a par value of $10 per 
share, of which 5,935,900 shares, having an 
aggregate par value on the company’s books of 
$59,359,000, are issued and outstanding and 
owned by Middle South. Accordingly, NOPS! further 
proposes, by appropriate corporate action and with 
the consent of Middle South, to amend its Charter, 
concurrently with the Charter amendment 
establishing the new preferred stock, so as to 
increase from 6,000,000 to 7,000,000 the number 
of authorized shares of its common stock, thereby 
providing the company with a sufficient number of 
authorized but unissued shares for purposes of 
consummating the proposed sale to Middle South of 
the additional common stock. 


NOPSI and Middle South believe it is preferable for 
sales of the additional common stock to be timed to 
coincide with the company’s cash needs from time 
to time, which are primarily determined by the 
nature and pace of its construction program. 
Therefore, NOPSI and Middle South have proposed 
that the sales of the additional common stock be 
effected from time to time at any time through and 
including December 31, 1980, in increments to be 
determined by the company and Middle South. 
Upon the consummation of the issuance and sale by 
NOPSI, and the acquisition by Middle South, of all 
the additional common stock, NOPSI intends to 
credit its Common Stock Account with the amount 
($10,000,000) received by it for the additional 
common stock, and Middle South intends to debit its 
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Investment Account with the amount ($10,000,000) 
of its cash investment in the additional common 
stock. 


NOPSI intends to apply the net proceeds derived 
from the issuance and sale of the new preferred 
stock and the additional common stock to the 
payment of short-term borrowings, estimated to total 
$4,000,000 at the time of the sale of the new 
preferred stock, to the financing in part of NOPSI’s 
1980 construction program, which provides for 
expenditures of approximately $30,400,000, and to 
other corporate purposes. 


The Council of the City of New Orleans has 
authorized the proposed issuance and sale of 
securities by NOPSI. No state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21412), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended, be, and it hereby is, 
granted, effective forthwith, subject tothe terms and 
conditions prescribed in Rule 24 and 50 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21473/March 12, 1980 


In the Matter 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 
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MIDDLE SOUTH ENERGY, INC. 
New Orleans, Louisiana 


MISSISSIPPI POWER & LIGHT COMPANY 
Jackson, Mississippi 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


ARKANSAS-MISSOURI POWER COMPANY 
Blytheville, Arkansas 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


NEW ORLEANS PUBLIC SERVICE, INC. 
New Orleans, Louisiana 


(70-5399) 


ORDER AUTHORIZING INCREASE IN AUTHORIZED 
BANK BORROWINGS, AND AMENDMENTS TO 
VARIOUS AGREEMENTS RELATING TO 
CONSTRUCTION PROGRAM 


Middle South Utilities, Inc. (“MSU”), a registered 
holding company, its wholly-owned subsidiary, 
Middle South Energy, Inc. (“MSE”), which has been 
organized to construct and own electric generating 
facilities for the MSU system, and MSU's above- 
named principal operating subsidiaries have filed 
with this Commission post-effective amendments to 
the application-declaration in this proceeding 
pursuant to Sections 6(a), 7 and 12 of the Public 
Utility Holding Company Act of 1935 (“Act”) 
regarding the following transactions. 


By order in this proceeding dated June 24, 1977 
(HCAR No. 20090), MSE was authorized to enter into 
an Amended and Restated Bank Loan Agreement 
(“Bank Loan Agreement”) with Manufacturers 
Hanover Trust Company, as agent, and a group of 
banks (“Banks”) whereby MSE could borrow and 
reborrow on revolving credit basis up to 
$565,000,000 through and including December 31, 
1982, all of such borrowings to be due and payable 
on such date. No repayments prior to such date are 
required. As security for loans under the Bank Loan 
Agreement, MSE assigned to the Banks certain of its 
rights under two agreements. 


As of December 31, 1979, MSE has borrowed 
$547,000,000 under the Bank Loan Agreement. 
Proceeds of such borrowings have been applied to 


Volume 19, No. 12, March 25, 1980 





the cost of construction of the Grand Gulf Nuclear 
Electric Generating Station (“Grand Gulf Project”), a 
two-unit station presently under construction in 
Grand Gulf, Mississippi, and currently estimated to 
cost $3,000,000,000. The first unit is scheduled for 
commercial operation in April, 1982, andthe second 
unit is scheduled for commercial operation in April, 
1985. Through December 31, 1979, approximately 
$1,400,000,000 has been expended on 
construction. To enable MSE to continue 
construction of the Grand Gulf Project and for the 
other purposes stated in the application-declaration, 
as amended, MSE proposes to amend the terms of 
the Bank Loan Agreement to modify the present 
amounts of the commitments of certain of the Banks 
thereunder. The two agreements assigning a 
security interest to the Banks will be amended 
accordingly, or new agreements may be entered 
into, to conform these agreements to the proposed 
changes. The total commitment of the Banks will be 
increased by $243,000,000 from $565,000,000 to 
not more than $808,000,000. 


In addition to increasing the aggregate commitment, 
MSE has negotiated other changes in the Bank Loan 
Agreement and hereby requests authorization in 
order to: (1) extend the maturity of borrowings under 


the Bank Loan Agreement from December 31, 1982 
to December 31, 1985 and borrow and reborrow any 
amounts committed on a revolving credit basis 
during such period; (2) agree that the aggregate 
commitment of the Banks can be reduced by 
$150,000,000 per year by the end of the years 1983 
and 1984 and that any borrowings in excess of the 
reduced commitment be repaid at the time of the 
reduction; (3) agree that all unused commitments 
will terminate and that it will prepay all outstanding 
borrowings if it has not completed Grand Gulf Unit 
No. 1 by December 31, 1982; and (4) change the 
interest rate formula as follows: 


Time Period 
To March 31, 1980 


Present Rate 

110% x (3/4 of 1% 
plus MHT Rate*) 
110% x (1% plus 
MHT Rate) 

None applicable 


Proposed Rate 
Same 


April 1, 1980 to 

December 31, 1982 
January 1, 1983 to 
December 31, 1985 


110% x (3/4 of 1% 
plus MHT Rate) 
110% x (1% plus 
MHT Rate) 
*Commercial loan rate of Manufacturers Hanover Trust Company 


in New York City on 90-day loans to its most responsible and 
substantial domestic corporate borrowers. 


In all other respects the Bank Loan Agreement would 


remain unchanged from the form of agreement now 
in effect. 
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No finders fee or other similar fee, commission or 
renumeration is to be paid in connection with the 
negotiation of the terms of the proposed amendment 
to the Bank Loan Agreement or issuance of notes 
thereunder. The fees, commissions and expenses to 
be incurred in connection with the proposed 
transaction are estimated to total $65,000, including 
legal fees of $54,500 and miscellaneous expenses of 
$3,500. No state or federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said post-effective 
amendments to the application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21426), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended by said post- 
effective amendments, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21474/March 12, 1980 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


OHIO POWER COMPANY 
Canton, Ohio 


(70-6015) 


(as previously noticed in HCAR 20124, August 3, 
1977) 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
Pittsburgh, Pennsylvania 


(70-6336) 


(as previously noticed in HCAR 21177, August 7, 
1979) 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 


(70-6275) 
(as previously noticed in HCAR 20962, March 5, 
1979) 


In the Matter of 


NINEVEH WATER COMPANY 
Johnstown, Pennsylvania 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 


GENERAL PUBLIC UTILITIES CORPORATION 
Parsippany, New Jersey 


(70-6201) 
(as previously noticed in HCAR 20695, September 6, 
1978) 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 
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METROPOLITAN EDISON COMPANY 
Muhlenberg Township 
Berks County, Pennsylvania 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 


(70-5709) 
(as previously noticed in HCAR 19110, August 1, 
1975) 


In the Matter of 


THE WISER OIL COMPANY 
Sisterville, West Virginia 


(31-769) 
(as previously noticed in HCAR 21052, May 18, 
1979) 


NOTIFICATION OF WITHDRAWALS OF 
APPLICATIONS 


The above-captioned companies have requested 
that their previously filed applications or the post- 
effective amendments thereto, specified in the 
caption, be withdrawn. Each respective application 
or amendment is hereby deemed withdrawn. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21475/March 13, 1980 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
New York, New York 


(70-6410) 

ORDER AUTHORIZING AMENDMENT OF CHARTER 
TO INCREASE AUTHORIZED SHARES OF COMMON 
STOCK AND SOLICITATION OR PROXIES IN 
CONNECTION THEREWITH 


Allegheny Power System, Inc. (“Allegheny”), a 
registered holding company, has filed a declaration 
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and an amendment thereto with this Commission 
pursuant to Sections 6(a), 7, and 12(e) of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rule 62 promulgated thereunder regarding the 
following proposed transactions. 


Allegheny proposes to amend its charter to increase 
the number of shares of its common stock, par value 
$2.50, which Allegheny is authorized to issue from 
40,000,000 to 55,000,000 shares. As of January 4, 
1980, Allegheny has outstanding 39,828,556 shares 
of common stock. It is stated that, over the next three 
years, Current projections indicate that Allegheny’s 
subsidiaries will require common equity 
investments by Allegheny of $55 to $75 million per 
year for a total of about $200,000,000 in order to 
operate their electric utility business, including 
carrying on their construction programs. Most of 
such equity investments must be obtained through 
the issuance and sale by Allegheny of its common 
stock. Estimates of construction expenditures by 
Allegheny’s subsidiaries for the years 1980 and 
1981 are now projected to aggregate over $540 
million. 


The proposed amendment to the charter is to be 
submitted to Allegheny stockholders at their annual 
meeting to be held on May 8, 1980. Approval of the 
charter amendment requires the affirmative vote of 
the holders of a majority of the shares of common 
stock outstanding. Allegheny proposes to solicit 
proxies from its common stockholders to obtain the 
requisite approval of the proposed charter 
amendment. 


No state commission and no federal commission, 
other thanthis Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of the declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21423), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the Rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the’ applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
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permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 and 
62 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11073/March 7, 1980 


In the Matter of 


MUTUAL INVESTING FOUNDATION 
and 

HERITAGE SECURITIES, INC. 

One Nationwide Plaza 

Columbus, Ohio 43216 


(812-4549) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING PROPOSED TRANSACTIONS FROM 
SECTION 22(d) OF THE ACT AND RULES 2a-4 AND 
22c-1 UNDER THE ACT AND PURSUANT TO 
SECTION 11(a) OF THE ACT APPROVING 
PROPOSED EXCHANGES 


NOTICE IS HEREBY GIVEN that Mutual Investing 
Foundation (“Mutual”), registered under the Actas a 
diversified open-end, management investment 
company, and Heritage Securities, Inc. (“Heritage”), 
Mutual’s principal underwriter and investment 
adviser (collectively referred to as “Applicants”), 
filed an application on October 5, 1979, and 
amendments thereto on February 8, 1980 and 
February 19, 1980, pursuant to Section 6(c) of the 
Act, for an order exempting certain transactions 
from the provisions of Section 22(d) of the Act and 
Rules 2a-4 and 22c-1 thereunder and, pursuant to 
Section 11(a) of the Act, for an order approving 
certain proposed exchanges. All interested persons 
are referred to the application on file with the 
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Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants state that Mutual is a common law trust 
which issues several classes of shares: MIF Fund, 
MIF Growth Fund (“Growth Fund”), MIF/Nationwide 
Bond Fund (“Bond Fund”), and MIF/Nationwide 
Money Market Fund (“Money Market Fund,” 
collectively referred to with MIF Fund, Growth Fund 
and Bond Fund as the “Funds’”). Applicants further 
state that shares of MIF Fund and Growth Fund are 
presently offered for sale to the public and that a 
registration statement to register shares of Bond 
Fund and Money Market Fund for sale to the public 
has not as yet been declared effective. They state 
that each of the Funds has its own investment 
requirements and that each is individually managed 
and distributed by Heritage. 


Applicants state that the current public offering 
price of shares of MIF Fund and Growth Fund is, and 
that the current public offering price of shares of 
Bond fund will be, net asset value per share plus a 
sales charge which varies from 7-1/2% of the 
offering price on purchases of less than $2,500 to 
1% on purchases in excess of $500,000. The 
application states that there is no minimum initial 
investment in MIF Fund, Growth Fund or Bond Fund. 
The application also states that at the time of an 
initial investment in Money Market Fund a one-time 
sales fee of $100 will be charged to the investor 
(regardless of the amount of the initial investment) 
and that because the minimum initial investment in 
Money Market Fund is $2500, this results in a 
maximum sales charge of 4% of the public offering 
price. Applicants state that once the $100 fee is 
paid, additional investments can be made without 
any further charge as long as the investor has not 
redeemed the entire account. 


Applicants state that Heritage is a wholly-owned 
subsidiary of Nationwide Corporation, a holding 
company owned primarily by Nationwide Mutual 
Insurance Company and Nationwide Mutual Fire 
Insurance Company. According to the application, 
Heritage’s entire sales force is comprised of licensed 
insurance agents of the “Nationwide Group of 
Companies,” as described in the application, and 
commissions paid to those agents from insurance 
premiums containing a sales charge are designed to 
compensate the agent for the effort put forth in 
making the customer contact, presenting his 
product, and securing the initial application. 
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Applicants propose to permit the application of 
amounts payable as benefits, proceeds or cash 
surrender values under certain contracts or policies 
of insurance issued by any of the Nationwide Group 
of Companies to purchase shares of either Bond 
Fund, Money Market Fund, or both, at net asset value 
per share plus a reduced sales charge equal to one- 
half the sales charge stated in the prospectus 
(“reduced price privilege’). Under Applicants’ 
proposal, the privilege (1) must be exercised within 
60 days of the receipt of the benefit check, (2) will 
apply to both group and individual policies, and (3) 
will be limited to monies received from the follow- 
ing types of insurance contracts issued by the 
Nationwide Group of Companies: life insurance 
policies, property and casualty insurance policies, 
accident and health insurance policies, disability 
income protection policies and liability insurance 
coverage. Applicants note that pursuant to an order 
of the Commission (Investment Company Act 
Release No. 10320, July 11, 1978), the reduced 
price privilege described above was offered to 
recipients of amounts payable under certain 
insurance contracts to permit the application of 
such proceeds toward the purchase of shares of MIF 
Fund and Growth Fund. 


Applicants also propose to offer a transfer privilege 
to shareholders of Money Market Fund and to 
shareholders of the three other Funds (“transfer 
privilege”) on the following basis: (1) Shares of 
Money Market Fund purchased directly or acquired 
through reinvestment of dividends and distributions 
may be exchanged for shares in the other three 
Funds only when the applicable sales charge is paid. 
The Money Market Fund investor will receive a one- 
time sales charge credit of up to $100 at the time of 
the first such exchange, and there is nocredit unless 
the one-time sales charge had actually been paid. 
(2) With a minimum net asset value of $2500, shares 
of the other Funds may be exchanged at relative net 
asset value for Money Market Fund shares without 
the payment of a sales charge. 


Applicants also propose to impose a $5.00 service 
fee on all transfers between Funds as to which no 
sales charge is otherwise applicable. Applicants 
state that Mutual offers its shareholders a transfer 
privilege permitting the investors of MIF Fund, 
Growth Fund, and upon its effective registration, of 
Bond Fund, to transfer shares between these Funds 
without a sales charge. Applicants state that in 
addition to this privilege, transfers of shares having a 
minimum net asset value of $2,500 may be made 
from MIF Fund, Growth Fund or Bond Fund into 
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Money Market Fund without a sales charge. 
Applicants further state that certain transfers from 
Money Market Fund to the other Funds may be made 
in which the sales charge is credited in full, and 
therefore these transfers in which no sales charge 
must be paid would also be subject to the $5.00 
service fee. 


Sections 22(d) and 11(a) 


Section 22(d) of the Act provides, in part, that no 
registered investment company or principal 
underwriter therefor shall sell any redeemable 
security issued by such company to any person 
except at a current public offering price described in 
the prospectus. Accordingly, Applicants request 
that an order permitting shares of the Funds to be 
sold at reducd sales charges pursuant to the 
proposed reduced price privilege and the proposed 
transfer privilege. 


Applicants assert that the purpose of Section 22(d) 
of the Act is generally considered to be two-fold: 
preservation and strengthening of the system of 
distribution of mutual fund shares through properly 
licensed sales personnel under contract with 
principal underwriters and protection against unfair 
discrimination among buyers. Applicants further 
assert that the reduction of the sales charge on sales 
to Nationwide policyholders making their purchases 
with insurance proceeds would create no secondary 
market for the securities and would not thereby 
disrupt the orderly distribution pattern which has 
been established; moreover, that there is no danger 
that the proposed transactions would present an 
opportunity for unfair discrimination between 
purchasers due to inside information or unequal 
bargaining power. 


The application states that the price reduction 
authority sought by Applicants is directly related to 
the reduced sales effort expended and lower cost 
incurred in connection with the sale of Bond Fund 
shares under the circumstances described in the 
application and that this same rationale applies to 
the price reduction sought for the sale of Money 
Market Fund shares. The application also states that 
the reduced effort and costs arise by reason of the 
previously established relationship between 
policyholder and insurance agent, and that the 
agent, upon delivery of the proceeds of the contract 
or policy of insurance, is merely offering an 
extension of services to an existing customer in his 
Capacity as a registered representative of Heritage. 
Applicants contend that the sales effort required 
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under the above-described circumstances would be 
significantly less than that which is involved in 
soliciting persons not having this relationship to the 
Applicants. Applicants state that the sales effort 
involved in subsequent solicitations is considerably 
less than that associated with first-time contacts 
because, once the customer-agent relationship has 
been satisfactorily established, the customer is 
more likely to turn to his or her agent for future 
needs. The application also states that this is true 
irrespective of the form of the insurance previously 
provided by the agent, whether life, health and 
accident, disability income, property and casualty, 
or liability, because in each case the agent makes his 
customer aware of his ability to make available any 
of the above insurance lines, as well as shares of the 
Funds. 


Section 11(a) of the Act provides, in pertinent part, 
that it is unlawful for any registered open-end 
investment company or principal underwriter 
thereof to make an offer to the holders of its 
securities for of the securities of any other open-end 
company) to exchange their shares for shares of the 
same or another such company on any basis other 
than the relative net asset values of the respective 
securities unless the terms of the offer have first 
been submitted to and approved by the 
Commission. Applicants request an order pursuant 
to Section 11(a) to the extent necessary and 
appropriate to permit Applicants to offer the 
proposed transfer privilege between the Funds and 
to charge a $5.00 service fee on transfers between 
Funds in which there is no sales charge. 


Applicants state that with respect to the transfer 
privilege between Money Market Fund and the three 
other Funds, that such privilege would involve offers 
of exchange on a basis other than relative net asset 
value because of the restriction that shares of Money 
Market Fund may be exchanged for shares of the 
other three Funds only when the sales charge 
applicable to the present transaction (reduced by a 
one-time credit of up to $100) is paid. Applicants 
submit that an exercise of the transfer privilege as 
proposed would be consistent with the interests of 
protecting the investing public against unfair 
discrimination between classes of shareholders 
holding a beneficial interest in the same registered 
open-end investment company. Applicants believe 
that the availability of this transfer privilege on the 
terms described above would avoid inequities which 
would otherwise result if transfers were permitted 
between the Funds without regard to the sales 
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charges which the investor had paid in the initial 
purchase of the shares now sought to be exchanged. 


With respect to the $5.00 service fee on all transfers 
between Funds in which there is no sales charge, 
Applicants assert that these exchanges require no 
additional sales effort because the persons 
redeeming these shares are and will be investors 
prior to the transfer and will remain investors after 
the transfer. Applicants state that no commissions 
are paid on these transfers which are handled by 
Heritage Financial Services, Inc. (the transfer and 
dividend disbursing agent for all of the Funds’ 
shares), and that the purpose of the transfer 
privilege is thus to pass these cost savings on to the 
investing public. Applicants further assert that the 
imposition of a $5.00 service fee on no-load 
transfers will merely defray the administrative costs 
involved in the handling of each transfer. Applicants 
state that this service fee will not violate the spirit 
and purpose of the transfer privilege, and that 
Applicants believe that the imposition of the $5.00 
service fee will enable the Applicants to continue to 
make this privilege available to investors. Applicants 
also believe that the imposition of the $5.00 service 
fee is in the public interest and is consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Rules 2a-4 and 22c-1 


As discussed above, Applicants state that a 
registration statement has been filed for Money 
Market Fund, but this registration has not been 
declared effective. Applicants further state that 
Money Market Fund has as its investment objective 
the achievement of the highest level of current 
income as is consistent with the preservation of 
capital and maintenance of liquidity through a 
diversified portfolio of high quality money market 
instruments maturing in one year or less; and that, to 
this end, Money Market Fund will seek to provide its 
investors with a convenient means of investing 
short-term funds where the direct purchase of 
money market instruments may be undesirable or 
impracticable. 


The application states that the types of instruments 
in which Money Market Fund may invest include 
securities issued or guaranteed as to principal and 
interest by the United States government, its 
agencies or instrumentalities, certificates of deposit 
issued by major U.S., Canadian and foreign banks 
and savings associations, bankers’ acceptances, 
documenied discount notes and other commercial 
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bank obligations, high-grade commercial paper and 
corporate obligations. Applicants state that 
repurchase agreements may be made by Money 
Market Fund with respect to any of these securities. 


Applicants propose to compute net asset value per 
share of Money Market Fund to the nearest one cent 
on a share value of one dollar for purposes of 
effecting sales, redemptions and repurchases. 
Applicants state that Money Market Fund will use its 
best efforts to maintain a constant net asset value, or 
price, per share of $1.00; and that Money Market 
Fund will endeavor to reduce the amount of 
unrealized gains and losses which result, among 
other things, from interest rate changes by 
maintaining a dollar-weighted average portfolio 
maturity of 120 days or less. 


As stated in the application, in Investment Company 
Act Release No. 9786 (May 31, 1977), the 
Commission, among other things, expressed its view 
that it would be inconsistent with the provisions of 
Rule 2a-4 for “money market” funds to “round off’ 
calculations of their net asset value per share to the 
nearest one cent on share values of $1.00, because 
such a Calculation might have the effect of masking 


the impact of changing values of portfolio securities 
and, therefore might not reflect properly the values 
of the underlying portfolio instruments as required 
by Rule 2a-4. 


Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter thereof issuing any redeemable security 
shall sell, redeem or repurchase any such security 
except at a price based onthe current net asset value 
of such security which is next computed after receipt 
of a tender of such security for redemption or of an 
order to purchase or to sell such security. Rule 2a-4 
adopted under the Act provides, inter alia, that the 
“current net asset value” of a redeemable security 
issued by a registered investment company used in 
computing its price for the purposes of distribution, 
redemption and repurchase shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a-4 further states that portfolio securities with 
respect to which market quotations are readily 
available shall be valued at current market value, 
and that other securities and assets shall be valued 
at fair value as determined in good faith by the board 
of directors of the registered company. 
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Applicants state that many investors desire an 
investment vehicle which offers a stable net asset 
value per share, and that the exemption sought in 
the application would enhance the ability of the 
Applicants to achieve such stability and the 
shareholders, under ordinary circumstances, could 
be assured that Money Market Fund shares could be 
purchased and redeemed at a constant net asset 
value per share. Applicants further submit that the 
relief requested would provide the shareholders of 
Money Market Fund the convenience of being able to 
determine the value of their shares simply by 
knowing the number of shares they own, thus 
facilitating recordkeeping. Applicants state that the 
Board of Directors of Heritage and the Board of 
Trustees of Mutual have determined in good faith 
that the proposed method of calculating net asset 
value per share under the circumstances described 
above, absent unusual circumstances, is 
appropriate and in the best interest of Money Market 
Fund shareholders. 


Applicants submit that the requested exemptions 
from the provisions of Rules 2a-4 and 22c-1 under 
the Act are appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Applicants state that the following 
conditions may be imposed in an order granting 
such exemptive relief: 


(1) The Board of Trustees of Mutual has undertaken 
as a particular responsibility within the overall duty 
of care owed to the shareholders to assure to the 
extent reasonably practicable, taking into account 
current market conditions affecting the investment 
objectives of Money Market Fund, that the price per 
share in Money Market Fund as computed for the 
purpose of distribution, redemption and 
repurchase, rounded to the nearest one cent, will not 
deviate from $1.00; 


(2) Applicants will maintain a dollar-weighted 
average portfolio maturity appropriate to their 
objective of maintaining a stable price per share, 
and they will not (i) purchase an instrument with a 
remaining maturity of greater than one year, or (ii) 
maintain a dollar-weighted average portfolio 
maturity in excess of 120 days; and 


(3) Applicants’ purchase of portfolio instruments, 
including repurchase agreements, will be limited to 
those United States dollar denominated instruments 
which the Board of Directors of Heritage and the 
Board of Trustees of Mutual determine present 
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minimal credit risks, and which are of high quality as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by the Board of 
Directors of Heritage and the Board of Trustees of 
Mutual. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction or any class or 
classes of persons, securities or transactions, from 
any provision or provisions to the Act or of any rule or 
regulation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 31, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 


be addressed: Secretary, Secur'*ies and Exchange 
Commission, Washington, D.C. 20549. A copy of 


such request shall be served "__ ;onally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11074/March 7, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6196/March 7, 1980 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11075/March 7, 1980 


In the Matter of 


COPENHAGEN HANDELSBANK 
c/o John W. Erickson, Esq. 
White & Case 

289 Park Avenue 

New York, New York 10017 


(812-4603) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Copenhagen 
Handelsbank (“Applicant”) filed an application on 
January 25, 1980, and an amendment thereto on 
February 8, 1980, for an order of the Commission 
pursuant to Section 6(c) of the Investment Company 
Act of 1940 (“Act”) exempting Applicant from all 
provisions of the Act. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein which are summarized below. 


Applicant states that it isa commercial bank and one 
of the two largest banks in Denmark, whose principal 
office is located at 2, Holmens Kanal, DK-1091, 
Copenhagen, Denmark. According to the application 
on December 31, 1978, Applicant’s consolidated 
assets and deposits, amounted to $6,635,000,000 
and $4,712,000,000, respectively. Applicant states 
that it had 8,500,000 shares of common stock 
outstanding as of December 31, 1978, which 
represented $208,700,000 in aggregate market 
value. Applicant further states that it has 392 
branches in Denmark, a branch in the Cayman 
Islands and representative offices, including one 
wholly-owned subsidiary, in eight other countries. 
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Applicant further represents that it owns minority 
interests in banks located in London, New York, 
Zurich and Paris. 


According to the application, Applicant’s principal 
business consists of financing Danish trade an 
industry by providing overdrafts, short and medium 
term-loans, acceptance credits, and discounting 
trade bills. As a commercial bank, Applicant 
represents that its customer base covers a wide 
spread of Denmark’s industry and commerce, not 
one of which accounts for a significant proportion of 
Applicant’s total loans or deposits. In addition to its 
commercial lending activities, Applicant provides 
other traditional banking services such as a check 
guarantee system and various payment services, 
savings plans and custodial and safekeeping 
services. Applicant further provides a full range of 
investment advisory services to its corporate and 
government clients. Applicant also provides a broad 
range of international banking services, and 
represents that it presently handles approximately 
30 percent of the total Danish foreign exchange 
business. In addition, Applicant states it is involved 
in both the domestic and international capital 
markets by way of managing and underwriting 
securities issues of its customers, and that it acts as 
a securities broker in Denmark. However, Applicant 
represents such underwriting activities for the three 
years ended December 31, 1978, never were as 
much as one percent of its annual consolidated 
gross revenues. 


Applicant states that on December 31, 1978, its total 
loans, advances and credits (including deposits with 
other banks) amounted to $3,823,000,00, 
representing 57.6% of consolidated assets. Interest 
income from such loans, advances and credits 
accounted for 69.9% of Applicant’s total income for 
the year ending December 31, 1978. According to 
the application, 76.8% of Applicant’s deposits are 
those of Danish citizens, companies and other 
Danish entities. Applicant further states that as of 
such date its investment securities amounted to 
$958,000,000 or 14.4% of Applicant's consolidated 
assets. 


According to the application, Applicant is closely 
supervised and regulated by the Danish 
government. Under Danish banking legislation, all 
banks are supervised by the Supervisor of Banks 
(“Supervisor”), who is responsible to the Minister of 
Commerce. This supervision includes, among other 
things, arequirement that the banks submit monthly 
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reports to the Supervisor, which are supplemented 
by unannounced inspections on the premises of 
such banks. The banking legislation also sets 
minimum liquidity requirements to insure that the 
individual bank can meet its maturing obligations. In 
order to safeguard the interest of depositors, 
Applicant states that Danish banking legislation also 
establishes ceilings on individual commitments or 
specified transactions, expressed as a percentage of 
shareholders equity. Moreover, the net capital of 
every Danish bank must represent not less than 8% 
of its total debt (excluding subordinated loan capital 
and certain other items). 


According to the application, Applicant proposes to 
issue and sell unsecured prime quality commercial 
paper, denominated in United States dollars, to a 
commercial paper dealer in the United States which 
will then reoffer the commercial paper in minimum 
denominations of $100,000 to institutional investors 
and other entities and individuals in the United 
States who normally purchase commercial paper. 
Applicant states that its purpose for making this 
offering is to provide an additional source of supply 
of United States dollars to supplement Applicant’s 
existing sources of United States dollars. Applicant 
represents that its commercial paper will rank pari 
Ppassu among themselves, equally with all its other 
unsecured, unsubordinated indebtedness, 
including Applicant's deposit liability, and ahead of 
its share capital. Applicant plans to sell the notes 
without registration under the Securities Act of 1933 
(“1933 Act’), in reliance upon an opinion of its 
United States counsel that the offering will qualify for 
exemption from the registration requirements of the 
1933 Act provided for certain short-term 
commercial paper by Section 3(a)(3) thereof. 
Applicant will not proceed with its proposed offering 
until it has received such an opinion letter. Applicant 
does not request Commission review or approval of 
such opinion letter and the Commission expresses 
no opinion as to the availability of any such 
exemption. Applicant further represents that the 
proposed issue of securities and all future issues of 
securities of Applicant in the United States shall 
have received, prior to issuance, one of the three 
highest investment grade ratings from at least one of 
the nationally recognized statistical rating 
organizations, and that its United States counsel 
shall have certified that such rating has been 
received; provided, however, that no such rating 
shall be required to be obtained, if in the opinion of 
United States counsel for Applicant, such counsel 
having taken into account for the purposes thereof 
the doctrine of “integration” referred to in various 
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releases and no-action letters made public by the 
Commission, an exemption from registration is 
available with respect to such issue under Section 
4(2) of the 1933 Act. Applicant undertakes to ensure 
that the dealer will provide each offeree who has 
indicated an interest in Applicant's securities, and 
prior to any sale of the commercial paper to such 
offeree, with (i) a memorandum describing the 
business of Applicant, (ii) the most recent publiciy 
available fiscal year-end balance sheet and income 
statement of Applicant, and (iii) the most recent 
publicly available unaudited interim financial 
statements of Applicant. Applicant represents that 
the aforementioned financial statements will be 
accompanied by a brief paragraph highlighting the 
differences between Danish accounting principles 
and generally accepted accounting principles 
employed by United States companies. Applicant 
further represents that such memoranda will be at 
least as comprehensive as those customarily used in 
commercial paper offerings in the United States. 
Such memoranda will be updated periodically to 
reflect material changes in Applicant's financial 
status. Applicant further represent that any future 
offerings of its securities in the United States will be 
done on the basis of disclosure documents at least 
as comprehensive as those used in the proposed 
offering. Applicant undertakes to ensure that such 
disclosure documents will be provided to each 
offeree who has indicated an interest in the 
securities then being offered by Applicant, prior to 
any sale of such securities to such offeree, except 
that in the case of an offering made pursuant to a 
registration statement under the 1933 Act, such 
disclosure documents will be provided to such 
persons and in such manner as may be required by 
such Act and the rules and regulations thereunder. 
Applicant consents to having any order granting the 
relief requested under Section 6(c) of the Act 
expressly conditioned upon its compliance with its 
undertakings regarding disclosure documents. 


Applicant represents that it will appoint its special 
United States counsel as its agent to accept service 
of process in any action based on the commercial 
paper and instituted in any State or Federal court by 
the holder of any of its commercial paper. Applicant 
further represents that Applicant will expressly 
accept the jurisdiction of any State or Federal court 
in the City and State of New York with respect of any 
such action and that both its appointment of an 
authorized agent and such consent to jurisdiction 
will be irrevocable until all amounts due and to 
become due with respect to the commercial paper 
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have been paid. Applicant represents that it will 
similarly consent to jurisdiction and appoint an 
agent for service of process in suits arising from any 
other offerings of securities that it may make in the 
United States, which offerings Applicant states may 
include debt securities but not shares of capital 
stock. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, from 
any provision of the Act or of any rule or regulation 
under that Act, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicant requests an order pursuant to Section 6(c) 
of the Act exempting it from all provisions of the Act. 
Applicant states, among other things, that 
compliance by it with a number of substantive 
provisions of the Act would, as a practical matter, 
conflict with the banking policies and regulations of 
the Danish banking authorities; and that Applicant 
would thus be effectively precluded from selling 
securities in the United States if it was required to 
register as an investment company and comply with 
such provisions of the Act. Applicant asserts that it is 
a major commercial bank subject to extensive 
regulation by Danish banking authorities, and 
therefore that application of the requirements of the 
Act to Applicant would be unnecessary. As a Danish 
commercial bank subject to such _ regulation 
Applicant argues that itis significantly different from 
the type of institution that Congress intended the Act 
to regulate. Applicant concludes that granting its 
requested exemptive order pursuant to Section 6(c) 
of the Act would be appropriate in the public interest 
and consistent with the protection of investors and 
the purposes fairly intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 31, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon Any such communication should 
be addressed: Secretary, Securities and Exchange 
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Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11076/March 10, 1980 


In the Matter of 


CAPITAL BOND FUND 
2491 West Shaw Avenue 
Fresno, California 93711 


(811-2722) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On February 11, 1980, a notice was issued 
(Investment Company Act Release No. 11042) 
stating the Capital Bond Fund (‘Applicant’), 
registered under the Investment Company Act of 
1940 (‘Act’) as an open-end, diversified, 
management investment company, filed an 
application on December 21, 1979, and 
amendments thereto on December 28, 1979, and 
January 31, 1980, pursuant to Section 8(f) of the Act, 
for an order of the Commission declaring that the 
Applicant has ceased to be an investment company 
as that term is defined in the Act. 
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The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment 
company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Capital Bond Fund, under the 
Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11077/March 11, 1980 


In the Matter of 


JOHN HANCOCK MUTUAL LIFE INSURANCE 
COMPANY 


AND 


JOHN HANCOCK VARIABLE ACCOUNT A 
John Hancock Place 
Boston, MA 02117 


(812-4589) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
FOR AN AMENDMENT OF AN EXISTING ORDER OF 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT 


John Hancock Mutual Life Insurance Company 
(“John Hancock”), a mutual life insurance company 
incorporated under the laws of the State of 
Massachusetts, and John Hancock Variable 
Account A, a diversified, open-end management 
investment company registered under the 
Investment Company Act of 1940 (the “Act”), filed 
an application on December 19, 1979 for an order 
pursuant to Section 6(c) of the Act amending an 
existing order of exemption from the provisions of 
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Section 22(d) of the Act (Investment Company Act 
Release No. 7430, October 17, 1972) to permit 
holders of fixed-dollar insurance policies and 
annuity contracts issued by John Hancock to apply 
amounts payable under such fixed-dollar policies 
and annuity contracts to the purchase of variable 
annuity contracts subject to a deduction for sales 
expense equal to one-half the normal amount. 


On February 13, 1980 a notice was issued 
(Investment Company Act Release No. 11046) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No hearing has been requested and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the requested amendment of an order of 
exemption from Section 22(d) of the Act be, and 
hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11078/March 12, 1980 


Administrative Proceeding File No. 3-5889 
In the Matter of 

FIDELITY DAILY INCOME TRUST 

82 Devonshire Street 

Boston, Massachusetts 02109 

and 

WALTER UNTERMEYER, JR. 

C/O SILVERMAN AND HARNES 

75 Rockefeller Plaza 

New York, New York 10019 
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(812-4593) 


NOTICE AND ORDER FOR HEARING ON 
APPLICATION FOR ORDER PURSUANT TO 
SECTIONS 2(a)(9) AND 2(a)(19) OF THE ACT, AND 
NOTICE AND ORDER OF TEMPORARY EXEMPTION 
PURSUANT TO SECTION 6(c) OF THE ACT FROM 
THE PROVISIONS OF SECTION 2(a)(9) OF THE ACT 


NOTICE IS HEREBY GIVEN that Walter Untermeyer, 
Jr. (“Applicant”), a shareholder of Fidelity Daily 
Income Trust (“the Fund”), filed an application on 
January 14, 1980, and an amendment thereto on 
February 19, 1980, for an order, pursuant to 
Sections 2(a)(9) and 2(a)(19) of the Investment 
Company Act of 1940 (“Act”) or, alternatively, 
pursuant to Section 554(e) of the Administrative 
Procedure Act (“APA”), determining that Messrs. 
George K. McKenzie and William R. Spaulding, 
trustees of the Fund, are controlled and interested 
persons of Fidelity Management and Research 
Company. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Fidelity Management and Research Company 
(“Adviser”) is the Fund’s investment adviser; FMR 
Corporation (“FMR Corp.”) is the parent company of 
the Adviser; Fidelity Distributors Corporation 
(“Distributor”) is the Fund’s principal underwriter; 
and FMR Service Company (“Service”) is the Fund’s 
transfer agent. The application states that the Fund 
is a Massachusetts Business Trust, registered as a 
no-load diversified, open-end management 
investment company, and that the Fund is one of a 
relatively new breed of mutual funds commonly 
known as “liquid asset funds”. Applicant alleges 
generally that the performance of Messrs. McKenzie 
and Spaulding as trustees of the Fund, and their 
compensation from other funds under contract with 
the same investment adviser (“the Fidelity Group”), 
indicates that they are controlled and interested 
persons of the Adviser. The application also states 
that the Applicant, Walter Untermeyer, Jr., is a 
plaintiff ina shareholder derivative action pending in 
the United States District Court for the District of 
Massachusetts, entitled Walter Untermeyer, Jr. v. 
Fidelity Daily Income Trust, Civil Action No. 76- 
1802-N. Applicant describes the complaint in that 
action as alleging three claims: one based on the 
alleged improper pricing of the Fund’s portfolio; the 
second seeking to recover excessive compensation 
received by the Adviser contrary to the fiduciary duty 
of such Adviser under Section 36(b) of the Act; and 
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the third asserting a claim for the alleged failure of 
the Fund’s trustees to make an informed evaluation 
of the terms of the advisory contract, as required by 
Section 15(c) of the Act. 


To support his request for Commission 
determinations of control and interested person 
status, Applicant alleges that: (1) the Fund, since its 
inception in 1974, has entered and renewed each 
year an advisory service contract with its Adviser, 
that such contract has been renewed annually by the 
vote of Messrs. McKenzie and Spaulding and that the 
Adviser performs little, if any, of the functions 
provided for in that contract; (2) each shareholder 
pays a monthly fee to Service, such fee is not in the 
Fund's reported yield, making that yield misleading; 
(3) Service, though designated transfer agent, 
dividend disbursing agent and shareholders’ 
servicing agent in its contract with the Fund, merely 
performs an accounting function; (4) the designated 
principal underwriter of the Fund is a shell company 
with no income or employees, and performs no 
functions for the Fund; (5) although the Fund is 
advertised as a no-load fund, all selling expenses are 
borne directly and indirectly by the Fund and the 
Fund shareholders are charged a continuing load: 
and (6) fees charged to the Fund under contracts 
with the Adviser, Service and Distributor are 
generally unfair and the terms of such contracts are 
viewed in favor of FMR Corp. 


Messrs. McKenzie and Spaulding have filed a 
Statement in Opposition to the Untermeyer request 
for relief requesting that the Commission: (1) 
decline to exercise jurisdiction over the application 
for a Commission order as a matter of comity 
because, they allege, the issues presented by such 
request are currently pending before a court of 
competent jurisdiction; (2) deny Applicant's request 
for a Commission order on its merits within sixty 
days after the filing thereof for failure to establish 
valid legal or factual grounds for an affirmative 
determination; or (3) in the absence of (1) or (2) 
above, grant an exemption pursuant to Section 6(c) 
of the Act from the provisions of Section 2(a)(9) of 
the Act, to the extent that such section provides that 
if an application filed thereunder is neither granted 
nor denied by the Commission within sixty days after 
the filing thereof, the determination sought by such 
application shall be deemed to have been 
temporarily granted pending the final determination 
of the Commission. Messrs. McKenzie and 
Spaulding state that such exemption would not 
adversely affect the interests of the Fund's 
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shareholders, but would only serve to maintain the 
status quo for the period it remains in effect. 


Section 2(a)(9) of the Act defines “control” as “the 
power to exercise a controlling influence over the 
management or policies of a company, unless such 
power is solely the result of an official position with 
such company”. Section 2(a)(9) also grants a 
presumption to a natural person not to be a 
controlled person, and states that such presumption 
shall continue until a determination to the contrary is 
made by the Commission by order on its own motion, 
or upon filing of an application by an interested 
person. Finally, Section 2(a)(9) states that if an 
application filed thereunder is not granted or denied 
by the Commission within sixty days after the filing 
thereof, the determination sought by the application 
shall be deemed to have been temporarily granted 
pending final determination by the Commission. 


Section 2(a)(19) of the Act defines “interested 
person of another person”, with respect to an 
investment adviser of or principal underwriter for 
any investment company as, inter alia, “any 


affiliated person of such investment adviser or 
principal underwriter’. Section 2(a)(3) of the Act 
defines “affiliated person of another person” to 


include “any person directly or indirectly controlling, 
controlled by, or under common control with, such 
other person.” Section 2(a)(19) of the Act further 
defines “interested person of another person”, with 
respect to an investment adviser of or principal 
underwriter for any investment company, as “. . .any 
natural person whom the Commission by order shall 
have determined to be an interested person by 
reason of having had. . .a material business or 
professional relationship with such investment 
adviser or principal underwriter or with the principal 
executive officer or any controlling person of such 
investment adviser or principal underwriter”. 
Finally, Section 2(a)(19) of the Act defines 
“interested person of another person”, with respect 
to an investment company as, inter alia, “any 
interested person of any investment adviser of or 
principal underwriter for such company”. 


Section 6(c) of the Act provides that the Commission 
may conditionally or unconditionally exempt any 
person, security, or transaction or any class or 
classes of persons, securities or transactions from 
any provision of the Act or of the rules thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
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fairly intended by the policy and provisions of the 
Act. 


NOTICE IS HEREBY GIVEN that the Commission has 
determined that it is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act to issue a temporary 
order exempting the trustees of the Fund, named in 
the application filed by Walter Untermeyer, Jr., from 
the provisions of Section 2(a)(9) of the Act to the 
extent that such section provides that if an 
application filed thereunder is not granted or denied 
by the Commission within 60 days after filing 
thereof, the determination sought by the application 
shall be deemed to have been temporarily granted 
pending final determination of the Commission 
thereon. In granting the requested temporary order 
the Commission takes no position on any issue 
raised by the Untermeyer application. 


NOTICE IS FURTHER GIVEN that the Commission 
has determined that it is appropriate in the public 
interest and in the interest of investors that a hearing 
be held, limited to written briefs with respect to the 
application filed by Walter Untermeyer, Jr. 
requesting determinations of control and interested 
person status under Sections 2(a)(9) and 2(a)(19) of 
the Act, to resolve certain jurisdictional issues raised 
by such application. It appears that the jurisdictional 
issues raised in this matter are legal issues, and not 
factual issues, and therefore an evidentiary 
proceeding to consider them is not warranted. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act 
that, pending final determination of the Commission 
on the application filed by Walter Untermeyer, Jr., 
the trustees named in such application be, and they 
hereby are, exempted from the provisions of Section 
2(a)(9) of the Act to the extent that such section 
provides that if an application filed thereunder is not 
granted or denied by the Commission within 60 days 
after filing thereof, the determinations sought by the 
application shall be deemed to have been 
temporarily granted pending final determination of 
the Commission thereon, provided that such 
temporary order is not intended nor should be 
construed to restrict the ability of the courts to take 
such action as they may deem appropriate on the 
above shareholder derivative action. 


IT |S FURTHER ORDERED, pursuant to Section 40(a) 
of the Act, that a hearing, limited to written briefs on 
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the folowing jurisdictional issues, under the 
applicable provisions of the Act and the Rules of the 
Commission thereunder, be held pursuant to a 
schedule to be determined by the Secretary of the 
Commissioin.* 


(1) Are the issues pending before the Commission in 
the Untermeyer application so closely related to 
those raised in the Untermeyer lawsuit that the 
Commission should decline to exercise its 
jurisdiction under the Act and defer to the federal 
district court on the basis of comity? 


(2) Does the doctrine of primary jurisdiction require 
the Commission to exercise its jurisdiction over the 
Untermeyer application? 


IT IS FURTHER ORDERED, that the Secretary of the 
Commission shall give notice of the aforesaid 
hearing by mailing copies of this Notice and Order by 
certified mail to Walter Untermeyer, Jr., at the 
address noted hereinabove, and to George K. 
McKenzie and William R. Spaulding, c/o Fidelity 
Daily Income Trust, at the address noted 
hereinabove, and that notice to all other persons be 
given by publication of this Notice and Order in the 
Federal Register, that a copy of the Notice and Order 
shall be published in the “SEC Docket”, and that an 
announcement of the aforesaid hearing shall be 
included in the “SEC Digest.” 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11079/March 13, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6197/March 13, 1980 








*Since the Commission is requesting the 
submission of briefs on certain jurisdictional issues 
raised by Applicant’s request for an order pursuant 
to Sections 2(a)(9) and 2(a)(19) of the Act, there is 
no need for the Commission to consider this request 
under the APA. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11080/March 13, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6198/March 13, 1980 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11081/March 13, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6199/March 13, 1980 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11082/March 12, 1980 


In the Matter of 


REAL ESTATE ASSOCIATES LIMITED Il, 

SONNENBLICK-GOLDMAN CORP. OF 
CALIFORNIA, 

and 

NATIONAL PARTNERSHIP INVESTMENTS 
ASSOCIATES 

1901 Avenue of the Stars 

Los Angeles, California 90067 


(812-4580) 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 


EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


Rea! Estate Associates Limited |! (“REAL II”), a 
California limited partnership organized to invest 
through other limited partnerships in government- 
assisted low and moderate income rental housing, 


and its general partners, National Partnership 
Investments Corp. (formerly Sonneblick-Goldman 
Corp. of California) and National Partnership 
Investments Associates (collectively, “Applicants”), 
filed an application on December 11, 1979, for an 
order of the Commission, pursuant to Section 6(c) of 
the Investment Company Act of 1940 (‘Act’), 
exempting REAL II from all provisions of the Act and 
the rules thereunder. Applicants filed amendments 
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to said application on February 4, 1980, and March 
5, 1980. In the second amendment, Applicants 
noted the change in the name of Sonnenblick- 
Goldman Corp. of California to National Partnership 
Investments Corp. 


On February 7, 1980, a notice was issued 
(Investment Company Act Release No. 11039) of the 
filing of said application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. The 
matter has been considered, and it is found that the 
granting of the requested exemption is appropriate 
in the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended by 
the policy and provisions of the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that Real Estate Associates Limited || be, and hereby 
is, exempted from all provisions of the Act and rules 
thereunder, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11083/March 13, 1980 


In the Matter of 


JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 


AND 


JOHN HANCOCK VARIABLE ACCOUNT C-1 
John Hancock Place 
Boston, Massachusetts 02117 


(812-4583) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER 
GRANTING EXEMPTIONS FROM THE PROVISIONS 
OF SECTIONS 17(f), AND 27(c)(2) OF THE ACT AND 
RULE 17f-2 THEREUNDER 
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NOTICE IS HEREBY GIVEN that John Hancock 
Variable Account C-1 (the “Account”), a diversified, 
open-end management investment company 
registered under the Investment Company Act of 
1940 (the “Act’”), and John Hancock Mutual Life 
Insurance Company (“John Hancock”), a mutual life 
insurance company incorporated under the laws of 
the State of Massachusetts (hereinafter collectively 
called “Applicants”), have filed an application on 
December 14, 1979 and an amendment thereto on 
February 25, 1980 for an order pursuant to Sections 
17(f), and 27(c)(2) of the Act and Rule 17f-2 
thereunder. All interested persons are referred tothe 
aplication on file with the Commission for a 
statement of the facts and representations 
contained therein, which are summarized below. 


John Hancock established the Account as an 
investment medium for certain variable annuity 
contracts (the “Contracts”) to be issued by John 
Hancock. The Contracts offered for sale by John 
Hancock, as principal underwriter of Account C-1, 
may be Single Payment Immediate or Deferred 
Contracts (hereinafter collectively called “Single 
Payment Contracts”) or Periodic Payment Deferred 
Contracts (“Periodic Payment Contracts”). In the 
case of all Contracts, John Hancock will make 
deductions from purchase payments for sales and 
administrative expenses, for taxes, if any, based on 
the amount of the purchase payment and, in the 
case of Deferred Contracts, for the undertaking of 
John Hancock to pay a minimum death benefit. 
Under Periodic Payment Deferred Contracts, total 
deductions from purchase payments for sales 
expenses will equal 4.5% of the first $5000 of 
purchase payments, 3.5% the next $5000 of 
purchase payments, 2.5% of the next $15,000 of 
purchase payments, and 2% of any purchase 
payments over $25,000. The deductions under 
Periodic Payment Deferred Contracts for 
administrative expenses are 1.5% of purchase 
payments up to $25,000 and 1% of purchase 
payments over that amount. The deduction for the 
minimum death benefit is 0.5% of every purchase 
payment. Further, under Periodic Payment Deferred 
Contracts a maintenance charge equal to the lesser 
of $10 or 2% of the value of the Contract will be 
deducted from the Contract annually. 


Under Single Payment Contracts, the maximum 
deduction from any purchase payment for sales 
expenses will be 3.5% for either a Deferred or 
Immediate Contract. Additionally, there is an 
administrative expense deduction of $50 plus a 
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maximum of 0.5% of the first $25,000 of the 
purchase payment under either kind of Single 
Payment Contract and a deduction under the Single 
Payment Deferred Contract of 0.5% of the purchase 
payment for the minimum death benefit. 


Section 27(c)(2) 


Section 27(c)(2) of the Act prohibits a registered 
investment company or a depositor or underwriter 
for such company from selling periodic payment 
plan certificates unless the proceeds of all 
payments, other than the sales load, are deposited 
with a bank as trustee or custodian and held under 
an indenture or agreement containing, in substance, 
the provisions required by Section 26(a)(2) and (3) 
for trust indentures of a unit investment trust. 


Applicants assert that all purchase payments 
received under the Contracts, after deductions for 
sales and administrative expenses, are to be applied 
or held for later application to the purchase of 
investments for the Account, of which John Hancock 
will have custody as owner and not as trustee. 
Exemption is requested from Section 27(c)(2) to 
permit all purchase payments received under the 
Contracts to be held and applied by John Hancock in 
the manner set forth in its Management Agreement 
which requires, in part, that moneys received for the 
Account be deposited in one or more cash accounts 
identified as assets of the Account maintained in one 
or more banks which will have the qualifications 
prescribed in paragraph (1) of Section 26(a) of the 
Act for trustees of unit investment trusts, but which 
banks will not act as trustee or custodian, or under 
an indenture or agreement meeting the 
requirements in Sections 26(a)(2) and (3). 


Section 17(f) 


Section 17(f) of the Act provides, in pertinent part, 
that every registered management company shall 
place and maintain its securities and similar 
investments in the custody of (1) a bank having the 
qualifications prescribed in Paragraph 1 of Section 
26(a) for trustees of unit investment trusts; (2) a 
company which is a member of a national securities 
exchange as defined in the Securities Exchange Act 
of 1934; or (3) such registered company, but only in 
accordance with such rules and regulations or 
orders as the Commission may from time to time 
prescribe for the protection of investors. Rule 17f-2 
provides, among other things, that such assets be 
placed in a bank subject to the requirements of the 
rule, one of which limits the persons who shall have 
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access to such assets to only certain specific 
individuals. 


Applicants request an exemption from the 
provisions of Section 17(f) and Rule 17f-2 to the 
extent necessary to permit the securities and similar 
investments of Account C-1 to be placed and 
maintained in the custody of John Hancock in its 
vault located at its Home Office in Boston, 
Massachusetts or in a securities depository in 
accordance with the terms and conditions of Rule 
17f-4 under the Act. 


In support of their requested exemptions from 
Section 27(c)(2), Section 17(f) and Rule 17f-2 
thereunder, Applicants state that John Hancock is 
subject to extensive supervision and regulation by 
the Commission of Insurance of Massachusetts, and 
to the applicable insurance laws in the other 
jurisdictions in which John Hancock does an 
insurance business. In addition, under 
Massachusetts law, John Hancock cannot abandon 
its obligations to Owners or annuitants until they 
have been fully discharged, and the assets of the 
Account, equal to the reserves and other liabilities 
under the Contracts, are not chargeable with 
liabilities arising out of any other business that John 
Hancock may conduct. Applicants also represent 
that John Hancock’s vault is similar or superior in 
every respect to the vaults of most banks and that 
John Hancock maintains within it securities and 
other investments having a value in excess of 
$7,000,000,000. In addition, the supervisory 
functions of the Massachusetts Commissioner of 
Insurance include periodic inspections of John 
Hancock’s vault and examination of every aspect of 
John Hancock’s operations. Applicants further state 
that the Account’s investment will be physically 
segregated at all times, that its securities may be 
withdrawn only for certain purposes, that its 
investments will at all times be subject to inspection 
by the Commission, that each person depositing or 
withdrawing investments will sign a notation in 
respect thereof, and that only certain designated 
persons will have access to the securities and other 
investments in the Account as follows: (1) two or 
more jointly of the not more than 10 officers or 
responsible employees of the Account or of John 
Hancock designated pursuant to a resolution of the 
Board of Managers of the Account; (2) properly 
authorized officers and employees of John Hancock; 
(3) for the purposes of verification, audit and 
examination, independent public accountants 
jointly with any of the persons designated above; and 
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(4) authorized employees or agents of the state 
insurance regulatory authorities. 


Section 6(c) authorizes the Commission upon 
application to conditionally or unconditionally 
exempt any person, security, or transaction, or any 
class or classes of persons, securities, or 
transactions, from the provisions of the Act or the 
Rules and Regulations promulgated thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicants have consented that any order granting 
the requested exemption from Section 27(c)(2) be 
made subject to the conditions (1) that the charges 
under the Contracts for administrative services shall 
not exceed such reasonable amounts as the 
Commission shall prescribe, jurisdiction being 
reserved to the Commission for such purpose, and 
(2) that the payment of sums and charges out of the 
assets of the Account shall not be deemed to be 
exempted from regulation by the Commission by 
reason of the requested order, provided that the 
Applicants’ consent to this condition shall not be 
deemed to be a concession to the Commission of 
authority to regulate the payments of sums and 
charge out of such assets other than charges for 
administrative services, and Applicants reserve the 
right in any proceeding before the Commission or in 
any suit or action in any court to assert that the 
Commission has no authority to regulate the 
payment of such other sums or charges. 


NOTICE IS HEREBY GIVEN that any interested 
person may not later than April 9, 1980 at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted; or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in case of an attorney- 
at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein may be issued as of course following said date 
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unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11084/March 13, 1980 


In the Matter of 


DON F. GASTON 
43 Baldwin Farms Road North 
Greenwich, Connecticut 


ORDER PURSUANT TO SECTION 9(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 9(a) OF THE ACT 


On February 11, 1980, the Commission issued a 
notice of filing of an application by Don F. Gaston 
pursuant to Section 9(c) of the Investment Company 
Act of 1940 for exemption from the provisions of 
Section 9(a) of the Act and an order of temporary 
exemption pending determination of the 
application. (Investment Company Act Release No. 
11041.) The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application might be issued 
on the basis of the information stated therein unless 
a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that 
the prohibitions of Section 9(a) of the Act, as applied 
to Don F. Gaston as a result of the entry of a Final 
Judgment of Permanent Injunction and Ancillary 
Relief against Mr. Gaston in Securities and Exchange 
Commission v. Montauk Corp. (D.D.C. Civil No. 78- 
1364), would be unduly or disproportionately 
severe. 
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WHEREFORE, IT IS ORDERED pursuant to Section 
9(c) of the Act that Don F. Gaston be and he hereby is 
exempted from the provisions of Section 9(a) of the 
Act to the extent that said provisions would become 
operative as a result of the entry of the Final 
Judgment referred to above. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11085/March 13, 1980 


In the Matter of 


INTERCAPITAL TAX-EXEMPT SECURITIES INC. 

and 

INTERCAPITAL INDUSTRY-VALUED 
SECURITIES INC. 

One Battery Park Plaza 

New York, New York 10004 


(812-4597) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR EXEMPTION FROM SECTION 
2(a)(19) 


NOTICE IS HEREBY GIVEN that InterCapital Tax- 
Exempt Securities Inc. and InterCapital Industry- 
Valued Securities Inc. (“Applicants”), registered 
under the Investment Company Act of 1940 (“Act”) 
aS open-end, diversified management companies, 
filed an application on January 22, 1980, for an order 
of the Commission pursuant to Section 6(c) of the 
Act declaring that Dr. Irwin Friend, a director of both 
Applicants, shall not be deemed an interested 
person of either Applicant within the meaning of 
Section 2(a)(19) of the Act solely by reason of his 
position as director of PMI Securities Co. (“PMI”), 
which is registered as a broker-dealer under the 
Securities Exchange Act of 1934 (“Exchange Act”). 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations made therein, which are 
summarized below. 


PMI was originally organized in 1972 to bea holding 
company of two mortgage insurance companies 
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(“insurance companies”). In 1973 PMI and the 
insurance companies were acquired by Allstate 
Insurance Company (‘‘Allstate’’) and PMI 
commenced doing business as a “matchmaker,” 
that is, bringing together buyers and sellers of whole 
mortgages and participations on residential 
properties without compensation. In 1978 PMI was 
sold by Allstate to the newly-formed PMI Mortgage 
Corporation, a company which is a wholly-owned 
subsidiary of Allstate Enterprises, Inc., which is, in 
turn, a wholly-owned subsidiary of Sears, Roebuck & 
Co. 


Applicants state that PMI is not now and since its 
registration as a broker-dealer under the Exchange 
Act has not been engaged in the business of buying 
or selling any securities either as broker or dealer. 
However, PMI contemplates acting as a broker- 
dealer in the distribution of mortgage pass-through 
securities issued by its parent, PMI Mortgage 


Corporation. These securities may be registered 
pursuant to the Securities Act of 1933. Applicants 
state that non-registered private placements of 
securities are also contemplated. Dr. Friend is 
Edward J. Hopkinson Professor of Finance and 
Economics at The Wharton School of the University 
of Pennsylvania, and is also Director of the Rodney L. 


White Center for Financial Research at the University 
of Pennsylvania. Applicants state that Dr. Friend has 
no past employment, consulting, contractual, 
financial, or other relationship with PMI or any 
affiliated person of PMI, other than as a director of 
PMI, the insurance companies and PMI Mortgage 
Corporation. 


InterCapital Tax-Exempt Securities Inc. represents 
that its investment policy requires it to invest all its 
assets in fixed-income securities, primarily tax- 
exempt securities or other short-term, fixed-income 
securities. InterCapital Industry-Valued Securities 
Inc. represents that its investment policy requires it 
to invest primarily in common stocks, with a portion 
of its assets invested, at times, in corporate debt 
securities or money market instruments. Applicants 
both represent that they are precluded from 
purchasing interests in real estate, except that they 
may, among other things, purchase securities which 
are secured by real estate or interests therein. 
Applicants state that they believe the mortgage 
pass-through securities proposed to be the subject 
of PMI’s broker-dealer business are not securities 
which would generally be appropriate for investment 
by either Applicant. In any event, Applicants 
undertake that they will not, under any 
circumstances, do any business, directly or 
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indirectly, with PMI in any capacity, whether as 
broker, dealer, or otherwise so long as Dr. Friend is a 
director of Applicant and a director of PMI. 


Section 2(a)(19) of the Act, in pertinent part, defines 
an “interested person” of an investment company to 
include any broker or dealer registered under the 
Exchange Act or any affiliated person of such broker 
or dealer. The term “affiliated person” of another 
person is defined by Section 2(a)(3)(D) of the Act to 
include a director of such other person. Dr. Friend is 
a director of PMI and is, therefore, an affiliated 
person of PMI. Applicants do not view Dr. Friend to 
be an interested person of either of the Applicants 
but seek to have Dr. Friend determined by order to be 
a disinterested director, notwithstanding his status 
as a director of PMI. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person from any provision of the Act, if and to the 
extent that such exemption is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicants submit that it would be misleading to 
stockholders and unfair to Dr. Friend to identify him 
as an interested director of Applicant since such a 
label, they contend, implies the existence of a 
question of actual or potential conflict of interest 
which, Applicants claim, does not in fact exist. 
Applicants assert that because of Dr. Friend’s 
personal stature and the removal of any possibility 
that Applicants will do business with PMI, Dr. Friend 
will be in a position to act independently on behalf of 
Applicants and their respective shareholders 
without any possible impairment arising out of his 
affiliation with PMI. 


Accordingly, Applicants believe that it would be in 
their best interests to have Dr. Friend’s status as a 
disinterested director clearly acknowledged and 
that the requested exemption is therefore 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 9, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
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for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission's own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 715/March 10, 1980 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16640/March 10, 1980 
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Litigation Release No. 9032/March 11, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
WILLIAM R. LUMMIS, ET AL., AS ADMINISTRATORS 
OF THE ESTATE OF HOWARD R. HUGHES, JR., ET 
AL. (United States District Court for the Northern 
District of California) Civil Action No. 75-0589 AJZ 


The Securities and Exchange Commission today 
announced that Judge Alfonso J. Zirpoli of the 
United States District Court for the Northern District 
of California has entered the Final Order and 
Judgment in its action against Summa Corporation, 
Hughes Air Corp., and the Administrators of the 
Estate of Howard R. Hughes. A sum in excess of 
$40,000,000 has been disgorged and, pursuant to 
settlements in related private actions, is being 
distributed to former Air West stockholders. This is 
the largest recovery ever obtained in a Commission- 
related action. 


The Judgment signed by Judge Zirpoli stated that, 
the Commission had engaged in extensive pretrial 
discovery, secured injunctions and disgorgement 
against several other defendants, and “through its 
efforts contributed significantly and substantially to 
the progress of the private related actions... .”. 


The allegations in the Commission’s complaint 
arose from the Hughes Tool Co., now known as 
Summa Corporation, acquisition of Air West in the 
late 1960's. Only one defendant remains in the 
action, Hughes’ former counsel Chester C. Davis. 
Trial of the charges against Davis, including fraud, 
stock manipulation and violation of proxy provisions, 
is set for May 19, 1980 in San Francisco. 





Litigation Release No. 9033/March 12, 1980 


SEC v. SIMPSON, EMERY & COMPANY, INC. (W.D. 
Pa., Civil Action No. 80-285) 


Paul F. Leonard, Administrator, and Thomas H. 
Monahan, Assistant Administrator (Philadelphia), of 
the Washington Regional Office of the Securities and 
Exchange Commission, announced that on March 3, 
1980, the Commission filed a complaint in the 
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United States District Court for the Western District 
of Pennsylvania seeking to enjoin Simpson, Emery & 
Company, Inc. (“Simpson, Emery”), a registered 
broker-dealer located in Pittsburgh, Pennsylvania, 
from violations of the net capital, periodic reporting, 
and books and records provisions of the Securities & 
Exchange Act of 1934. Simultaneous with the filing 
of the Commission’s complaint, the Securities 
Investor Protection Corporation (“SIPC”) filed in the 
Commission’s action an application for a protective 
decree and the appointment of a trustee for 
Simpson, Emery pursuant to the Securities Investor 
Protection Act. SIPC’s application alleged that 
Simpson, Emery had failed to meet its obligations 
to its customers and it is unable to meet its 
obligations as they mature. 


On March 3, 1980, U.S. District Court Judge Daniel 
P. Snyder entered an order of Preliminary Injunction 
against Simpson, Emery enjoining it from violations 
of the provisions of the federal securities laws set 
forth in the complaint. Judge Snyder also granted 
the application of SIPC for a protective decree and 
for the appointment of a trustee for the liquidation of 
the business of Simpson, Emery. Carl F. Barger, Esq., 
was appointed as trustee for Simpson, Emery and 
the law firm of Eckert, Seamans, Cherin & Mellott 
was appointed counsel for the trustee. The 
defendant, Simpson, Emery consented, without 
admitting or denying the allegations of the 
Commission’s complaint and SIPC’s application, to 
the entry of the preliminary injunction and the order 
appointing a trustee for the liquidation of the 
business of the defendant. 
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